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Summary 


Scope: 

This article covers the compensation or reward for voluntary assistance given to ships and cargo from impending sea peril 
or for recovering property after shipwreck, dereliction, recapture, or other loss. Included is a discussion of the elements of 
salvage claims; salvage contracts; acts constituting salvage; the duties, rights, and liabilities of salvors; those persons entitled 
to compensation and those who are liable to pay it; and the principles governing actions to recover salvage awards and the 
determination of the amount of such awards. 


Treated Elsewhere: 
Abandoned, lost, or unclaimed property, generally, see Am. Jur. 2d, Abandoned, Lost, and Unclaimed Property §§ 1 to 19 


Admiralty jurisdiction, practice and procedure, generally, see Am. Jur. 2d, Admiralty §§ 16 to 84, 134 to 210 
Automobiles, salvage value of, see Am. Jur. 2d, Automobile Insurance § 410 
Damages, computation of for salvaged goods, see Am. Jur. 2d, Damages §§ 295, 395 


Logs and timber, rights in and to recovery of logs or timber that are lost, stranded, or derelict during water transportation, see 
Am. Jur. 2d, Logs and Timber § 91 


Salvage value, expert opinion as to, see Am. Jur. 2d, Expert and Opinion Evidence § 239 
Shipping matters, generally, see Am. Jur. 2d, Shipping §§ 1 et seq. 
Ships, wrecks and derelicts, abandonment, ownership, and disposition of, see Am. Jur. 2d, Shipping 88 737 to 739 


Treasure troves, generally, see Am. Jur. 2d, Abandoned, Lost, and Unclaimed Property $8 16, 17, 40 to 42 
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Topic Summary Correlation Table References 


West's Key Number Digest 
West's Key Number Digest, Salvageit=rl to 4 


A.L.R. Library 


Construction and Application of Requirement that Vessel be in Marine Peril to Support Claim of Marine Salvage, 70 A.L.R. 
Fed. 20251 


Treatises and Practice Aids 


Force and Norris, The Law of Seamen § 9:7 (5th ed.) (Definition of salvage award) 





"Salvage" is the compensation or reward allowed to persons by whose voluntary assistance to a ship at sea or its cargo, or both, 
have been saved in whole or in part from impending sea peril or by which such property has been recovered from actual peril or 


loss, as in cases of shipwreck, dereliction, or recapture. | The law of salvage applies to shipwrecks that have not been expressly 


abandoned by their owners.” 


A "salvage service" is a service rendered to a vessel or other marine property in need of assistance, either voluntarily or under 
a salvage contract," and is designed to relieve it from distress or danger, either present or to be reasonably apprehended.^ The 


underlying purpose of salvage law is the complete salvaging of a distressed vessel.’ 
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As stated by some authorities, the term "salvage" is used only in relation to ships and vessels and their cargoes, or those things 
which have been committed to or lost in the sea or its branches or other public navigable waters, and have been found and 


rescued, and the service must be of benefit to the distressed property." 


A "salvor" is a person who, without any particular relation to a ship in distress, proffers a useful service and gives it as a volunteer 
adventurer without any preexisting covenant that connects him or her with the duty of employing himself or herself for the 


preservation of the ship.? To be a salvor, one must have the intention and the capacity to save the distressed property involved 
but need not have an intent to acquire it? The pecuniary motivations of the salvor are irrelevant to the salvor's entitlement to 
a salvage award. 19 Moreover, the act of salvage need not be dramatic and need not consist in rendering physical assistance so 


that, for example, one can be a salvor by remaining with a distressed ship to give aid if it becomes necessary. H 


There are two types of salvage claims: 2 


(1) "pure" salvage claims, where salvage services are rendered without any prior agreement; and 


2) "contract" salvage claims pursuant to a contract. 
g p 


A salvage contract precludes a right to "pure" salvage. B 


Observation: 


Two unique entitlements of a pure salvor are: d (1) the right to a liberal salvage award, typically in excess of the quantum meruit 


of the service provided; and (2) the right to obtain a lien upon and arrest the aided or salved vessel. 
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Footnotes 

1 The Jefferson, 215 U.S. 130,30 S. Ct. 54, 54 L. Ed. 125 (1909); The Blackwall, 77 U.S. 1, 19 L. Ed. 870, 1869 
WL 11499 (1869); B.V. Bureau Wijsmuller v. U.S., 702 F.2d 333 (2d Cir. 1983); Recovery Ltd. Partnership v. 
Wrecked and Abandoned Vessel S.S. Cent. America, 790 F.3d 522 (4th Cir. 2015); Bartholomew v. Crowley 
Marine Services, Inc., 337 F.3d 1083, 62 Fed. R. Evid. Serv. 179 (9th Cir. 2003), as amended, (Sept. 12, 
2003); Fine v. Rockwood, 895 F. Supp. 306 (S.D. Fla. 1995); Farnsworth v. Towboat Nantucket Sound, Inc., 
36 F. Supp. 3d 247 (D. Mass. 2014), affd, 790 F.3d 90 (1st Cir. 2015). 
A "salvage award" is the compensation allowed to persons by whose voluntary assistance a ship at sea or 
her cargo or both have been saved in whole or in part from impending sea peril. Girard v. M/V 'Blacksheep', 
840 F.3d 1351 (11th Cir. 2016). 
Marex Intern., Inc. v. Unidentified, Wrecked and Abandoned Vessel, 952 F. Supp. 825 (S.D. Ga. 1997). 
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10 


11 


12 


13 
14 


B.V. Bureau Wijsmuller v. U.S., 702 F.2d 333 (2d Cir. 1983); La Rue v. United Fruit Co., 181 F.2d 895 
(4th Cir. 1950); Phelan v. Minges, 170 F. Supp. 826 (D. Mass. 1959); Fanueil Advisors v. Sea Hawk, 887 
F. Supp. 34 (D.N.H. 1994). 

R.M.S. Titanic, Inc. v. Wrecked and Abandoned Vessel, 924 F. Supp. 714 (E.D. Va. 1996). 

Oelwerke Teutonia v. Erlanger & Galinger, 248 U.S. 521, 39 S. Ct. 180, 63 L. Ed. 399 (1919); Reinhardt v. 
Newport Flying Service Corporation, 232 N.Y. 115, 133 N.E. 371, 18 A.L.R. 1324 (1921). 

As to aircraft as the subject of salvage, generally, see § 55. 

As to the requirement that an object salved must be maritime property, generally, see § 53. 

Under traditional general maritime law, in order for a court to make a salvage award, there should be a nexus 
between the item salvaged and traditional maritime activities. Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. 
Supp. 3d 618 (E.D. La. 2016). 

§ 10. 

The Clarita, 90 U.S. 1, 23 L. Ed. 146, 23 L. Ed. 150, 1874 WL 17369 (1874); Hobart v. Drogan, 35 U.S. 
108, 9 L. Ed. 363, 1836 WL 3724 (1836). 

A "salvor" in admiralty is one who voluntarily saves life or property at sea. R.M.S. Titanic, Inc. v. Wrecked 
and Abandoned Vessel, 286 F.3d 194 (4th Cir. 2002). 

As to persons and vessels entitled to salvage awards, generally, see §§ 37 to 50. 

Hener v. U.S., 525 F. Supp. 350 (S.D. N.Y. 1981). 

Fine v. Rockwood, 895 F. Supp. 306 (S.D. Fla. 1995); Ocean Services Towing and Salvage, Inc. v. Brown, 
810 F. Supp. 1258 (S.D. Fla. 1993). 

Reynolds Leasing Corp. v. Tug Patrice McAllister, 572 F. Supp. 1131 (S.D. N.Y. 1983). 

Tug Blarney, LLC v. Ridge Contracting, Inc., 14 F. Supp. 3d 1255 (D. Alaska 2014). 

As to voluntaries as an element of "pure" salvage, see § 9. 

As to salvage contracts, generally, see §§ 15 to 18. 

$ 15. 

Williamson v. Recovery Ltd. Partnership, 731 F.3d 608, 86 Fed. R. Serv. 3d 1308 (6th Cir. 2013). 

As to the right to receive a reward in excess of quantum meruit, generally, see § 2. 

As to maritime or salvage liens, generally, see §§ 32, 33. 
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West's Key Number Digest 


West's Key Number Digest, Salvage(i=r1 


A.L.R. Library 


Construction and Application of Requirement that Vessel be in Marine Peril to Support Claim of Marine Salvage, 70 A.L.R. 
Fed. 20251 


Treatises and Practice Aids 


Force and Norris, The Law of Seamen § 9:2 (5th ed.) (Origin of salvage) 
Force and Norris, The Law of Seamen § 9:4 (5th ed.) (Public policy) 





The law of salvage is of ancient vintage. ! It generally governs efforts to save vessels in distress,” and its underlying purpose is 
the complete salvaging of distressed vessels.? Its principle of offering a reward for the saving of imperiled maritime property 


is centrally concerned with the preservation of property on oceans and waterways.’ In contrast to the common law, which does 
not grant a volunteer who preserves or saves the property of another any right to a reward, a salvor of imperiled property on 


navigable waters gains a right of compensation from the owner.> 
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The maritime law governing salvage awards is rooted in a public policy to encourage mariners to come to the aid of a ship in 


distress,° by incentivizing potential salvors to render voluntary and effective aid to people and property in distress at sea.” It 
compensates those who voluntarily endeavor to protect maritime property as a matter of public policy to encourage seamen to 


render aid in emergency situations." It aims to induce all to render aid in the face of marine peril, and to do so before it is a do- 


or-die wager with high risks,” as without some promise of remuneration, salvors might understandably be reluctant to undertake 


the often dangerous and costly efforts necessary to provide others with assistance at sea. "m 


Uniquely a part of maritime and admiralty law,!! an award of salvage is not merely one of quantum meruit for services 
rendered. ? or as remuneration pro opera et labore. 13 Rather, salvage provides the successful salvor a bounty or reward given 
for perilous services, 14 tg encourage the safety and preservation of life and property imperiled by the sea, ? to foster maritime 


commerce, !® and to eliminate any temptation on the part of the rescuers to despoil the saved property. 17 Tn order to induce the 
salvor and salvee to act, the law must provide for a proper and reasonable salvage award, one that gives neither the salvor too 


little incentive to do the salvage properly, nor the salvee too little reason to care if his or her property is saved. i 
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Footnotes 

1 Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 
Salvage law is an ancient and time-honored part of the maritime jus gentium. Recovery Ltd. Partnership v. 
Wrecked and Abandoned Vessel, S.S. CENTRAL AMERICA, 120 F. Supp. 3d 500 (E.D. Va. 2015). 

2 Northeast Research, LLC v. One Shipwrecked Vessel, her Tackle, Equipment, Appurtenances, Cargo, 790 
F. Supp. 2d 56 (W.D. N.Y. 2011), judgment aff'd, 729 F.3d 197 (2d Cir. 2013). 

3 Columbus-America Discovery Group, Inc. v. Unidentified, Wrecked and Abandoned Sailing Vessel, 34 F. 
Supp. 3d 595, 89 Fed. R. Serv. 3d 59 (E.D. Va. 2014). 

4 JSM Marine LLC v. Gaughf, 407 F. Supp. 3d 1358 (S.D. Ga. 2019). 
Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 

6 Girard v. M/V 'Blacksheep', 840 F.3d 1351 (11th Cir. 2016). 
The public policy of salvage awards is to overcome any unwillingness on the part of salvors to assume 
additional labor and risks in the interest of saving life and property on navigable waters. Sunglory Maritime, 
Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 
Manley v. Boat/U.S., Inc., 370 F. Supp. 3d 892 (N.D. Ill. 2019). 
JSM Marine LLC v. Gaughf, 407 F. Supp. 3d 1358 (S.D. Ga. 2019). 
Girard v. M/V 'Blacksheep', 840 F.3d 1351 (11th Cir. 2016). 

10 Manley v. Boat/U.S., Inc., 370 F. Supp. 3d 892 (N.D. Ill. 2019). 

Ti JSM Marine LLC v. Gaughf, 407 F. Supp. 3d 1358 (S.D. Ga. 2019). 

12 JSM Marine LLC v. Gaughf, 407 F. Supp. 3d 1358 (S.D. Ga. 2019); Sunglory Maritime, Ltd. v. PHI, Inc., 
212 F. Supp. 3d 618 (E.D. La. 2016); Northeast Research, LLC v. One Shipwrecked Vessel, her Tackle, 
Equipment, Appurtenances, Cargo, 790 F. Supp. 2d 56 (W.D. N.Y. 2011), judgment aff'd, 729 F.3d 197 (2d 
Cir. 2013). 
As to salvage awards, generally, see $8 68 to 71. 

13 Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016); Northeast Research, LLC v. One 
Shipwrecked Vessel, her Tackle, Equipment, Appurtenances, Cargo, 790 F. Supp. 2d 56 (W.D. N.Y. 2011), 
judgment aff'd, 729 F.3d 197 (2d Cir. 2013). 

14 The SABINE, 101 U.S. 384, 25 L. Ed. 982, 1879 WL 16728 (1879); U. S., on Behalf of Lord Com'rs v. 
The James L. Richards, 179 F.2d 530 (1st Cir. 1950); B.V. Bureau Wijsmuller v. U.S., 702 F.2d 333 (2d Cir. 
1983); R.M.S. Titanic, Inc. v. Haver, 171 F.3d 943 (4th Cir. 1999); Sunglory Maritime, Ltd. v. PHI, Inc., 
212 F. Supp. 3d 618 (E.D. La. 2016); Northeast Research, LLC v. One Shipwrecked Vessel, her Tackle, 
Equipment, Appurtenances, Cargo, 790 F. Supp. 2d 56 (W.D. N.Y. 2011), judgment aff'd, 729 F.3d 197 (2d 
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Cir. 2013); Recovery Limited Partnership v. Wrecked and Abandoned Vessel, 204 F. Supp. 3d 864 (E.D. Va. 
2016); Phillips v. Sea Tow/Sea Spill of Savannah, 276 Ga. 352, 578 S.E.2d 846 (2003). 

13 JSM Marine LLC v. Gaughf, 407 F. Supp. 3d 1358 (S.D. Ga. 2019); Sunglory Maritime, Ltd. v. PHI, Inc., 
212 F. Supp. 3d 618 (E.D. La. 2016); Northeast Research, LLC v. One Shipwrecked Vessel, her Tackle, 
Equipment, Appurtenances, Cargo, 790 F. Supp. 2d 56 (W.D. N.Y. 2011), judgment aff'd, 729 F.3d 197 (2d 
Cir. 2013); Recovery Limited Partnership v. Wrecked and Abandoned Vessel, 204 F. Supp. 3d 864 (E.D. 
Va. 2016). 

16 JSM Marine LLC v. Gaughf, 407 F. Supp. 3d 1358 (S.D. Ga. 2019); Sunglory Maritime, Ltd. v. PHI, Inc., 
212 F. Supp. 3d 618 (E.D. La. 2016). 
The law of salvage originated to preserve property and promote commerce. Blake Marine Group, LLC v. 
Frenkel & Company, 2020 WL 704103 (S.D. N.Y. 2020). 





IT Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 
18 Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 
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West's Key Number Digest, Salvagediten2 


Treatises and Practice Aids 


Force and Norris, The Law of Seamen § 9:5 (5th ed.) (International salvage conventions) 





The Salvage Convention, which was adopted on April 28, 1989 and ratified by the U.S. Senate on October 31, 1991, entered into 
force for all original signatories on July 14, 1996.! However, the Salvage Convention is mentioned only occasionally in briefs 
and rarely in published opinions.” One possible explanation for courts' failure to mention the Salvage Convention is that, in some 


cases, the results under either the Salvage Convention or general maritime principles would be the same.? The Fifth Circuit has 
declined to determine whether the general maritime law survives the adoption of the Salvage Convention, but assumed without 
deciding that general maritime principles continue to apply because, in the case at bar, the result would have been the same 


under either the treaty or general maritime law. However, the relationship between the Salvage Convention and the general 
maritime law appears to remain undecided.? To the extent that there may be a conflict between the treaty and general maritime 


principles, per the Supremacy Clause, at least one court has held that the Salvage Convention must determine the outcome. 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 
] Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016) citing Apr. 28, 1989, S. Treaty 
Doc. No. 102-12, 1953 U.N.T.S. 193. 
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Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 
Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 
4 Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 34618 (E.D. La. 2016) (citing Solana v. GSF Development 
Driller I, 587 F.3d 266, 71 A.L.R. Fed. 2d 667 (5th Cir. 2009)). 
» Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 
U.S. Const. Art. VI, cl. 2. 
7 Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 
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Traditionally, under the law of salvage, the court grants a very liberal award to the salvor for its recovery of the res when the 
original owner of a ship or cargo lost at sea retains an ownership interest in the property.! However, under the law of finds, title 
to property that is abandoned, or which has never been owned, is vested in the finder.? Because it deprives the true owner of 
a property right, the law of finds is a disfavored common-law doctrine incorporated into admiralty but only rarely applied,” 
except possibly in situations involving the salvage of "ancient" shipwrecks.° Instead court prefer to apply the law of salvage,’ 
as the law of salvage is based on mutual aid® and better serves the needs of maritime commerce by encouraging the saving 
of property for the benefit of its owner.” In contrast, the law of finds, as a free finders-keepers policy, is but a short step from 


active piracy and pillaging. i" 


Observation: 


Salvage law did not apply to a company's in rem action against precut logs that had been submerged in rivers, where the logs had 


been submerged for over 100 years, and the owners of the logs had evinced no intent to reclaim them.!! 
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A "treasure trove," which at common law was any gold or silver in coin, plate, or bullion whose owner is unknown, found 
, 


concealed in the earth or in a house or other private place but not lying on the ground, ! does not include articles of salvage. is 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 Northeast Research, LLC v. One Shipwrecked Vessel, 729 F.3d 197 (2d Cir. 2013). 

As to title remaining with the owner upon attachment of a maritime or salvage lien, see § 31. 

Northeast Research, LLC v. One Shipwrecked Vessel, 729 F.3d 197 (2d Cir. 2013). 

Odyssey Marine Exploration, Inc. v. Shipwrecked and Abandoned SS Mantola, 333 F. Supp. 3d 292 (S.D. 
N.Y. 2018) (referring to the secretive discovery of property in an effort to deprive the owner of title). 

4 Odyssey Marine Exploration, Inc. v. Shipwrecked and Abandoned SS Mantola, 333 F. Supp. 3d 292 (S.D. 
N.Y. 2018); Recovery Ltd. Partnership v. Wrecked and Abandoned Vessel, S.S. CENTRAL AMERICA, 
120 F. Supp. 3d 500 (E.D. Va. 2015). 








5 Recovery Ltd. Partnership v. Wrecked and Abandoned Vessel, S.S. CENTRAL AMERICA, 120 F. Supp. 
3d 500 (E.D. Va. 2015). 
§ 54. 
Odyssey Marine Exploration, Inc. v. Shipwrecked and Abandoned SS Mantola, 333 F. Supp. 3d 292 (S.D. 
N.Y. 2018). 

8 Recovery Ltd. Partnership v. Wrecked and Abandoned Vessel, S.S. CENTRAL AMERICA, 120 F. Supp. 
3d 500 (E.D. Va. 2015). 

9 Odyssey Marine Exploration, Inc. v. Shipwrecked and Abandoned SS Mantola, 333 F. Supp. 3d 292 (S.D. 
N.Y. 2018). 

10 Recovery Ltd. Partnership v. Wrecked and Abandoned Vessel, S.S. CENTRAL AMERICA, 120 F. Supp. 
3d 500 (E.D. Va. 2015). 

Ti Aqua Log, Inc. v. Lost and Abandoned Pre-Cut Logs and Rafts of Logs, 94 F. Supp. 3d 1345 (M.D. Ga. 
2015). 

12 Am. Jur. 2d, Abandoned, Lost, and Unclaimed Property § 15. 

13 Treasure Salvors, Inc. v. Unidentified Wrecked and Abandoned Sailing Vessel, 459 F. Supp. 507, 26 Fed. 


R. Serv. 2d 121 (S.D. Fla. 1978), aff'd, 621 F.2d 1340 (Sth Cir. 1980), affd in part, rev'd in part on other 
grounds, 458 U.S. 670, 102 S. Ct. 3304, 73 L. Ed. 2d 1057 (1982). 
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Forms 


Am. Jur. Legal Forms 2d § 228:6 (Salvage agreement—Standard form— To tow) 
Am. Jur. Pleading and Practice Forms, Salvage $ 22 (Answer—Defense—Plaintiff entitled only to towage award) 


Definitions: 
A "salvage service" is a service which is voluntarily rendered to a vessel requiring assistance and is designed to relieve the vessel 


from some distress or danger either present or to be reasonably apprehended, not to bring the vessel to a certain location.” 


A "towage service" is one which is rendered for the mere purpose of expediting its voyage without reference to any circumstances 


of danger or disablement.? 





Towage is undertaken from considerations of convenience, whereas salvage is aimed at saving a vessel that is disabled, and in 
need of assistance.^ Whether the service is one of towage or of salvage, and when a towage operation becomes a salvage service, 


are questions of fact.? Where the elements of salvage are present, courts will treat the services rendered as salvage regardless 
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of whether the contract is characterized as a towage contract? or whether one of the parties refers to it as a towage service.’ 
The converse is also true—one cannot transform a towage job into a salvage merely by declaring it to be so." Moreover, if a 
vessel is disabled and in need of assistance, it is a salvage service to tow it? whether or not its disabled condition was apparent 


or readily ascertainable at the beginning of its journey, 10 and even at times in good weather conditions, as courts will often take 
into consideration the season of the year, the likelihood of storms arising, and the inability of the distressed vessel to remove 


Itself from such potential danger in deciding whether a towing vessel was rendering a salvage service.!! On the other hand, 


merely pulling a distressed ship off a shoal, after another vessel has made this possible, is towage rather than salvage. 12 The fact 
that the Coast Guard becomes involved in the removal of a stranded vessel does not necessarily render any contract to assist 


the vessel one of towage, rather than one of salvage. 5 


The difference between a salvage contract and a towage contract is important under maritime law because towage is compensated 


at a contract rate, whereas a salvor is entitled to an equitable award equal to a portion of the value of the salvaged property. dh 
The distinction between salvage and towage is also an important one to the crew of the salving ship because the crew has 
no interest or rights in a contract for towage, but if the owners of the respective vessels contract for towage when in fact the 


services are salvage services, the crew of the salving ship is entitled to salvage and can look either to the salved vessel? or, 
if the owner of the salving ship—that is, the salving crew's employer—has received it, to the money paid under the contract, 


for its share of a salvage award. i 
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Footnotes 

1 § I. 
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In the absence of an express contract defining the rights and duties of the parties, in order to maintain a claim for a salvage 


award for assisting a ship at sea, a salvor must prove three elements: ! 


(1) a marine peril; 
(2) service voluntarily rendered when not required as an existing duty or from a special contract; and 


(3) success in whole or in part, or that service rendered contributed to such success. 
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Some courts add that the peril must be such that the ship could not have been rescued without the salvor's assistance. In addition, 


the property rescued must be maritime property." 


Statutes and regulations may restrict the manner in which a potential salvor can excavate abandoned shipwrecks located on 


federal lands without conflicting with the underlying principles of salvage.“ Federal statutes and regulations also affect salvage 


operations in particular situations, such as governing salvage by foreign vessels in certain waters? or preempting the application 


of salvage law to abandoned shipwrecks on certain state lands.° When the salvage involves an ancient vessel of historical and 


archaeological significance, it is sometimes further required that the salvor document to the admiralty court's satisfaction that 


the archaeological provenance’ has been preserved. The documentation of "provenance data" is accomplished by mapping or 


recording the location, depth, and proximity of each artifact recovered in relation to the other artifacts. 
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One of the essential ingredients necessary to a valid salvage claim is that the maritime property must be in peril. ! A marine 
peril, for the purposes of establishing a claim for pure salvage, exists when a vessel is exposed to any actual or apprehended 


danger which might result in her destruction,” or when a vessel is in a situation that might expose it to loss or destruction.? If 


there is no danger, then the services rendered by the would-be salvor cannot be called marine "salvage." 


Marine peril danger required to support a salvage claim need not be immediate, imminent, or absolute.” The danger must simply 
be present® or reasonably to be apprehended.’ In analyzing a claim for a salvage award, the marine peril test asks whether the 


property was subject to the potential danger of damage or destruction. 





Observation: 


Some authority holds further that the maritime peril must be one from which the ship or other property could not have been 
rescued without the salvor's assistance’ or be probable that the vessel will be damaged or destroyed without the would-be salvor's 
intervention. !° However, other courts have held that, to meet the "marine peril" element of a claim for a salvage award, a salvor 
need not show that the vessel he or she assisted could not have been rescued without the salvor's assistance.!! Similar authority 
holds that proving peril does not require a showing that loss was certain, or that escape from the danger without the salvor's 


efforts was impossible. "° 
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po 


There must be an apprehension of danger, damage, or destruction when the salvage services are rendered. 4 Ona salvage claim, 
the court's determination of whether a vessel was in marine peril at the time the assistance was rendered must be made in light 


of the circumstances as they appeared at the time of the salvage and not from hindsight.!° Nor is the peril to be estimated in 


the light of subsequent or contingent events but of the facts which surround the salvage service at the time it is rendered.!° A 
situation of actual apprehension, even if it is later determined that no actual danger existed, is sufficient to meet the marine 


peril element. Further, the risks to the imperiled vessel and to the salvor are factors in determining a salvage award, and the 
fact that the peril is slight? does not change what would otherwise be salvage services into something else. Thus, courts may 


consider the degree of marine peril when determining the amount of the salvage award, I? but not in assessing whether a salvage 


award is warranted in the first instance. 7? 
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Construction and Application of Requirement that Vessel be in Marine Peril to Support Claim of Marine Salvage, 70 A.L.R. 
Fed. 20251 


Definition: 


A vessel is said to be "hard aground," for the purposes of determining marine peril on a claim for salvage, when it has gone aground 


and is incapable of refloating under its own power.! 





A vessel which is sinking or in danger of sinking,” which has a crew that is unable to navigate or handle the vessel because 
of the death or disability of those needed to perform those functions," which poses a risk of pollution, which is threatened by 
fire,” or which has lost its capacity to maneuver either by engine failure or otherwise? are among marine perils that generally 
support salvage claims. A shipwreck is also an instance of maritime peril." Thus, a shipwreck, although long lost, may also be 


imperiled sufficiently by the action of the elements to establish a marine peril. However, the marine peril required for a salvage 
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award includes more than the threat of storm, fire, or piracy to a vessel in navigation.” It requires that the threat be something 


more than the inevitable deterioration that any vessel left untended will suffer. 1o 


It has been held that a vessel's hard grounding is per se "marine peril" for purposes of salvage claim. !! Thus, the rendering of 
assistance to a vessel lodged in a sandbar or run aground on a reef has been the basis for salvage awards with courts justifying 
the award by citing the possibility that storms could arise and further injure the stranded vessel, which is incapable of dislodging 


itself under its own power. |” However, salvage awards have also been granted where the vessel could have safely remained 


grounded for an indefinite period of time. 13 Nevertheless, there are situations in which stranding is insufficient to constitute a 
marine peril, such as where a vessel is aground at or immediately following a collision so that there is no danger of drifting 
further out of control and incurring further damage, ^ or where a ship has run aground on a previous occasion under similar 


circumstances and could have broken free without assistance. '? 


Observation: 


The conduct of a ship's master and crew in issuing distress calls or SOSs!° or otherwise indicating an apprehension of danger!’ 


normally does not by itself establish the existence of a marine peril but evidence of such conduct is considered to shed light on 


what the peril at the time aid was rendered was in fact or whether there was no peril.!® 





In particular cases, courts have found— 


— a vessel to be in peril for the purpose of a salvage claim where the vessel was without power, unmanned, stranded in the 


Bering Sea 100 miles from shore, and unable to respond to any changing conditions. dd 


— a helicopter that made an emergency landing on a vessel due to mechanical difficulties while transporting passengers to an 


offshore oil platform faced "marine peril."7° 


— a fishing boat that was torn away from its mooring and pushed partially ashore down river during a hurricane was in "marine 


peril" where the vessel was basically immobilized due to the debris and required a tow to remove it from the location.?! 
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Force and Norris, The Law of Seamen § 9:17 (5th ed.) (Salvor must be a volunteer) 





Ina "pure" salvage claim, the person rendering the service must be a volunteer under no legal obligation to give it as an existing 


duty, | such as being under contract.” 


Observation: 


The "voluntariness" required for a salvage claim is defined not as a service rendered solely from one's free will, but rather 


performance under circumstances where the performer is not legally obligated to render the act? 
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Although salvage services must be voluntary, they need not be uncompensated.* Thus, even when a purported salvor is motivated 
by monetary gain to attempt salvage operations, where the purported salvor does not have a legal duty or obligation to conduct 


salvage operations, he or she may be found to do so voluntarily.» 
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Recovery Ltd. Partnership v. Wrecked and Abandoned Vessel S.S. Cent. America, 790 F.3d 522 (4th 
Cir. 2015); Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016); Odyssey Marine 
Exploration, Inc. v. Shipwrecked and Abandoned SS Mantola, 333 F. Supp. 3d 292 (S.D. N.Y. 2018). 

As to salvage contracts, generally, see $8 15 to 18. 

As to what persons and vessels are entitled to compensation, generally, see $8 37 to 50. 

Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 

Jones v. Sea Tow Services Freeport NY Inc., 30 F.3d 360 (2d Cir. 1994). 

Odyssey Marine Exploration, Inc. v. Shipwrecked and Abandoned SS Mantola, 425 F. Supp. 3d 287 (S.D. 
N.Y. 2019). 
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Definition: 


For purposes of salvage law, "success" is the preservation of the property for the benefit of the owner. ! 





The success of the salvage attempt, in whole or in part, or contribution of the salvage service to such success? is an essential 


element to support a salvage claim. 


3 


A successful salvage operation prevents salvageable property from succumbing to the elements.^ The service must be of benefit 


to the property in distress." A service which confers no benefit to the property in which attempts at salvage were made will not 


be rewarded, notwithstanding the labor or the expense involved in the unsuccessful attempt. 
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Evanow v. M/V Neptune, 163 F.3d 1108 (9th Cir. 1998). 

§ 11. 

The SABINE, 101 U.S. 384, 25 L. Ed. 982, 1879 WL 16728 (1879); B.V. Bureau Wijsmuller v. U.S., 702 F.2d 
333 (2d Cir. 1983); R.M.S. Titanic, Inc. v. Haver, 171 F.3d 943 (4th Cir. 1999); West Coast Shipping Brokers 
Corp., M/V "Cebu I" v. Ferry "CHUCHEQUERO", 582 F.2d 959 (Sth Cir. 1978); Zych v. Unidentified 
Wrecked and Abandoned Vessel, Believed to be the Seabird, 19 F.3d 1136 (7th Cir. 1994); Evanow v. M/ 
V Neptune, 163 F.3d 1108 (9th Cir. 1998); Tug Blarney, LLC v. Ridge Contracting, Inc., 14 F. Supp. 3d 
1255 (D. Alaska 2014). 

Under the maritime "no cure, no pay" principle, a prerequisite of a salvage award is that at least some of the 
property must be saved. Farnsworth v. Towboat Nantucket Sound, Inc., 790 F.3d 90 (1st Cir. 2015). 
Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 

Canadian Government Merchant Marine v. U.S., 7 F.2d 69 (C.C.A. 2d Cir. 1925); La Rue v. United Fruit 
Co., 181 F.2d 895 (4th Cir. 1950); Three States Lumber Co. v. Blanks, 133 F. 479 (C.C.A. 6th Cir. 1904); 
Petition of Esso Shipping Co., 122 F. Supp. 133 (S.D. Tex. 1954). 

Lincoln S.S. Line v. U.S., 7 F.2d 886 (C.C.A. 2d Cir. 1925); The New Haven, 159 F. 798 (D. Conn. 1908); 
The Henry Ewbank, 11 F. Cas. 1166, No. 6376 (C.C.D. Mass. 1833); The Sailor's Bride, 21 F. Cas. 159, 
No. 12220 (C.C.D. Mich. 1859). 
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2d 493 





Salvage awards are not limited to individual acts of great daring aboard a vessel on the verge of calamity but include any act by 
a ship and its crew—whether individually or as a unit—which is of assistance to a vessel in distress and which at least in part 


contributes to the ultimate rescue of that vessel.! While the distressed vessel must be saved, it is only necessary that a salvage 
claimant rendered some beneficial service to the successful effort, not that the vessel is solely saved by his or her efforts, in 


order to be eligible for a salvage award.” That Is, when a salvage service results in success, not only the ultimate salvor but also 
all those who contributed to the result are entitled to share in the salvage reward, although their efforts standing alone would 


not have produced it? although the salvor exercised poor judgment while rendering the salvage service." Even when the salved 
vessel's crew makes possible the ultimate success of the salvage operation, salvors who also contributed to that success are 


entitled to a salvage award." However, the actions must actually contribute to the success of a salvage operation, not merely be 


actions taken in regard to a vessel that in the end was successfully salved.° 
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Sobonis v. Steam Tanker National Defender, 298 F. Supp. 631 (S.D. N.Y. 1969). 

West Coast Shipping Brokers Corp., M/V "Cebu I" v. Ferry "CHUCHEQUERO", 582 F.2d 959 (Sth Cir. 
1978); Evanow v. M/V Neptune, 163 F.3d 1108 (9th Cir. 1998); Cargill, Inc., Skibsassuranceforening v. M/ 
T Pacific Dawn, 876 F. Supp. 508 (S.D. N.Y. 1995). 

Legnos v. M/V Olga Jacob, 498 F.2d 666, 26 A.L.R. Fed. 848 (5th Cir. 1974); Evanow v. M/V Neptune, 
163 F.3d 1108 (9th Cir. 1998); Rauch v. Gulf Refining Co., 129 F. Supp. 843 (E.D. La. 1955); Cargill, Inc., 
Skibsassuranceforening v. M/T Pacific Dawn, 876 F. Supp. 508 (S.D. N.Y. 1995); The Manchester Brigade, 
276 F. 410 (E.D. Va. 1921). 

Hernandez v. Roberts, 675 F. Supp. 1329 (S.D. Fla. 1988). 

Conolly v. S. S. Karina II, 302 F. Supp. 675 (E.D. N.Y. 1969). 

Evanow v. M/V Neptune, 163 F.3d 1108 (9th Cir. 1998); Complaint of Ta Chi Nav. (Panama) Corp. S.A., 
583 F. Supp. 1322 (S.D. N.Y. 1984). 
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Generally, a claim for salvage cannot be predicated upon a rescue which is merely an indirect or incidental result of acts intended 


for another purpose or for the rescue of other property. | Thus, one directing efforts to extinguish a fire on a pier is not entitled to 
an award for salvage ofa vessel lying at an adjoining pier although the efforts contributed to the safety of the vessel where the aid 


rendered was incidental or indirect, without a request for or an acceptance of the service.” However, because the "voluntariness" 
required for a salvage claim is defined not as a service rendered solely from one's free will, but rather performance under 


circumstances where the performer is not legally obligated to render the act? even services that are rendered by accident may 


be considered voluntary for purposes of a salvage claim. 
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1 Merritt & Chapman Derrick & Wrecking Co. v. U.S., 274 U.S. 611, 47 S. Ct. 663, 71 L. Ed. 1232 (1927). 
2 Merritt & Chapman Derrick & Wrecking Co. v. U.S., 274 U.S. 611, 47 S. Ct. 663, 71 L. Ed. 1232 (1927). 
3 § 9. 

E Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 
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Force and Norris, The Law of Seamen § 9:40 (5th ed.) (When aid is refused) 





A salvage award may be denied if a person with authority over the vessel rejects offered salvage services, but the salvor 
nonetheless forces its services upon the vessel.! There can be no award to a persistent interloper who, acting with knowledge 


of the rejection of his or her services, nonetheless thrusts salvage services upon the unwilling.” 


A master? or an owner“ of a vessel may refuse salvage services. Whether the salvor's services were sought by the distressed 
vessel's officers is not decisive of whether there was an acceptance or rejection of assistance because salvage will be awarded as 


long as the services are voluntary? and are not rejected by those in authority. Where there is no apparent peril, and the owner of 
the property was capable of salvaging it at any time without assistance, the desire of the owner to not have the property salved 


may be a factor in determining acceptance or rejection of the salvage operation.’ 


During the time that assistance is being rendered, the officers of the distressed vessel are at liberty to determine when the 
assistance rendered should be terminated, and such assistance cannot be forced upon them beyond that point, if the vessel in 


distress is then in a position where nothing but the property rights of the owners of the vessel are at stake.? A salvor will not be 


rewarded for salvage efforts made after receiving a request to cease operations.? In addition, potential salvors must respect the 
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choice of a distressed vessel as to which the salvor is to render services. o However, the contention that a signal of distress was 


directed to another and that the salving ship which responded to that signal intercepted the message is not tenable. |! 
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Platoro Ltd., Inc. v. Unidentified Remains ofa Vessel, Her Cargo, Apparel, Tackle, and Furniture, in a Cause 
of Salvage, Civil and Maritime, 695 F.2d 893 (5th Cir. 1983); Tidewater Salvage, Inc. v. Weyerhaeuser Co., 
633 F.2d 1304 (9th Cir. 1980); Lathrop v. Unidentified, Wrecked & Abandoned Vessel, 817 F. Supp. 953 
(M.D. Fla. 1993); Consolidated Towing Co. v. Hannah, 509 F. Supp. 1031 (W.D. Mo. 1981), affd, 676 F.2d 
704 (8th Cir. 1981). 

Under the doctrine of salvage, an owner in possession of a vessel may refuse proffered help and thereby deny 
a salvage claim to a would-be salvor. U.S. v. EX-USS CABOT/DEDALO, 297 F.3d 378 (5th Cir. 2002). 
Consolidated Towing Co. v. Hannah, 509 F. Supp. 1031 (W.D. Mo. 1981), affd, 676 F.2d 704 (8th Cir. 
1981); Complaint of Ta Chi Nav. (Panama) Corp. S.A., 583 F. Supp. 1322 (S.D. N.Y. 1984). 

The Indian, 159 F. 20 (C.C.A. 5th Cir. 1908); Lathrop v. Unidentified, Wrecked & Abandoned Vessel, 817 
F. Supp. 953 (M.D. Fla. 1993); Consolidated Towing Co. v. Hannah, 509 F. Supp. 1031 (W.D. Mo. 1981), 
affd, 676 F.2d 704 (8th Cir. 1981). 

Tidewater Salvage, Inc. v. Weyerhaeuser Co., 633 F.2d 1304 (9th Cir. 1980); Lathrop v. Unidentified, 
Wrecked & Abandoned Vessel, 817 F. Supp. 953 (M.D. Fla. 1993). 

$ 9. 

Legnos v. M/V Olga Jacob, 498 F.2d 666, 26 A.L.R. Fed. 848 (5th Cir. 1974). 

Klein v. Unidentified Wrecked and Abandoned Sailing Vessel, 758 F.2d 1511 (11th Cir. 1985) (abrogated on 
other grounds by, Girard v. M/V 'Blacksheep', 840 F.3d 1351 (11th Cir. 2016)) (shipwreck in a national park). 
The Ragnarok, 158 F. 694 (E.D. N.Y. 1908). 

The Eastern Glen, 11 F. Supp. 995 (S.D. N.Y. 1935). 

Consolidated Towing Co. v. Hannah, 509 F. Supp. 1031 (W.D. Mo. 1981), aff'd, 676 F.2d 704 (8th Cir. 1981). 
The Richmond, 219 F. 714 (C.C.A. 2d Cir. 1914). 
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The law of salvage presumes that the vessel's owner desires the salvage service.! It is not essential that an acceptance of, or 
request for, a salvor's proffered aid be expressly made.” It is only necessary that any prudent person would have accepted 
assistance under the circumstances.” Further, the failure to object to a salvor's activities while they are underway is regarded as 
an implied acceptance and ratification of the salvage services," while a refusal of assistance is not completed until the salvor, 


acting as a reasonable person, has determined, or could have determined, the ownership of the object of salvage. 
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Footnotes 

1 R.M.S. Titanic, Inc. v. Haver, 171 F.3d 943 (Ath Cir. 1999). 

2 Merritt & Chapman Derrick & Wrecking Co. v. U.S., 274 U.S. 611, 47 S. Ct. 663, 71 L. Ed. 1232 (1927); 
Atlantic Refining Co v. Merritt & Chapman Derrick & Wrecking Co, 300 F. 901 (C.C.A. 3d Cir. 1924). 

3 Merritt & Chapman Derrick & Wrecking Co. v. U.S., 274 U.S. 611, 47 S. Ct. 663, 71 L. Ed. 1232 (1927). 
The Emanuel Stavroudis, 23 F.2d 214 (D. Md. 1927); Heuval v. The Barges Z408 and 463, 139 F. Supp. 
662 (W.D. Pa. 1956). 

5 Tidewater Salvage, Inc. v. Weyerhaeuser Co., 633 F.2d 1304 (9th Cir. 1980). 
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Am. Jur. Legal Forms 2d § 228:4 (Salvage agreements—Standard form—No cure, no pay) 
Am. Jur. Legal Forms 2d § 228:5 (Salvage agreements—Standard form—Short form) 
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More than a mere request for aid, without a discussion of terms, is required for creating a contract for salvage services that will bar 
the salvor from seeking an award for pure salvage. ! A contract for salvage can regulate the compensation to be paid? or require 


arbitration for determining salvage claims? without altering the salvage nature of the services rendered although compensation 
agreements sometimes are construed as being ordinary employment contracts where payment is not contingent on the success 


of the operation. The terms of a salvage contract must be clear, definite, and explicit as to the amount of compensation.” 


The Secretary of the Navy may provide, by contract or otherwise, necessary salvage facilities for public and private vessels 
where the Secretary has determined that available commercial salvage facilities are inadequate to meet the requirements of 


national defense and where public notice of the intent to enter into such a contract has been provided.° The Secretary must 
submit to the Secretary of Homeland Security for comment each proposed contract for salvage facilities that affects the interests 


of the Department of Homeland Security.’ 
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Observation: 
If the services for which a salvor seeks payment are due within the scope of a valid contract, he or she is not entitled to an award 


as a pure salvor. Thus, the existence of a salvage contract is typically raised as a defense to a pure salvage claim in order to escape 


the application of the more generous pure salvage award rule.? 
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Footnotes 

1 The R.R. Rhodes v. Fay, 82 F. 751 (C.C.A. 6th Cir. 1897). 

2 The Camanche, 75 U.S. 448, 19 L. Ed. 397, 1869 WL 11454 (1869); The Emulous, 8 F. Cas. 704, No. 4480 
(C.C.D. Mass. 1832). 

3 Potomac Steam Boat Co. v. Baker Salvage Co., 123 U.S. 40, 8 S. Ct. 33, 31 L. Ed. 75 (1887); Sea Lift, Inc. 
v. Refinadora Costarricense De Petroleo, S.A., 601 F. Supp. 457 (S.D. Fla. 1984), judgment rev'd on other 
grounds, 792 F.2d 989 (11th Cir. 1986). 

4 $18. 

5 The Camanche, 75 U.S. 448, 19 L. Ed. 397, 1869 WL 11454 (1869). 

6 10 U.S.C.A. § 8701(a), (c), (d). 

7 10 U.S.C.A. § 8701(b). 

8 Williamson v. Recovery Ltd. Partnership, 731 F.3d 608, 86 Fed. R. Serv. 3d 1308 (6th Cir. 2013); Tug 


Blarney, LLC v. Ridge Contracting, Inc., 14 F. Supp. 3d 1255 (D. Alaska 2014). 
9 Tug Blarney, LLC v. Ridge Contracting, Inc., 14 F. Supp. 3d 1255 (D. Alaska 2014). 
As to "pure" salvage, see § 1. 
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Modern status of the rules regarding impossibility of performance as defense in action for breach of contract, 84 A.L.R.2d 12 


Forms 


Am. Jur. Pleading and Practice Forms, Salvage § 20 (Answer—Defense—Impossibility of performance of salvage contract) 





General principles of contract law govern disputes under salvage contracts! so that doctrines such as mutual mistake," 


ratification,” impossibility of performance,* contract interpretation," and consideration? have been applied to salvage contracts. 
A formal agreement will not prevent an admiralty court from reaching the merits of the transaction when the circumstances 


require or justify it,’ but contracts for salvage services for a definite compensation generally will be enforced where not tainted 


by fraud or duress." 
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Puamier v. Barge BT 1793, 395 F. Supp. 1019, 17 U.C.C. Rep. Serv. 745 (E.D. Va. 1974); Albers Mill. Co. 
v. Barge Antone F, 487 F. Supp. 37 (W.D. Wash. 1980). 

State of Fla., Dept. of State v. Treasure Salvors, Inc., 621 F.2d 1340 (5th Cir. 1980), affd in part, rev'd in 
part on other grounds, 458 U.S. 670, 102 S. Ct. 3304, 73 L. Ed. 2d 1057 (1982). 

Black Gold Marine, Inc. v. Jackson Marine Co., Inc., 759 F.2d 466 (5th Cir. 1985). 

Moller v. Herring, 255 F. 670, 3 A.L.R. 624 (C.C.A. 5th Cir. 1919). 

Treasure Salvors, Inc. v. Unidentified, Wrecked and Abandoned Sailing Vessel, 556 F. Supp. 1319 (S.D. 
Fla. 1983). 

Puamier v. Barge BT 1793, 395 F. Supp. 1019, 17 U.C.C. Rep. Serv. 745 (E.D. Va. 1974). 

The Pine Forest, 129 F. 700 (C.C.A. 1st Cir. 1904). 

The Richmond, 60 U.S. 150, 19 How. 150, 15 L. Ed. 618, 1856 WL 8733 (1856); Spreckels v. The Jessomene, 
47 F. 903 (N.D. Cal. 1891); Brooks v. The Adirondack, 2 F. 387 (S.D. N.Y. 1880); Puamier v. Barge BT 
1793, 395 F. Supp. 1019, 17 U.C.C. Rep. Serv. 745 (E.D. Va. 1974). 

As to the effect of fraud or duress in the making of salvage agreements, generally, see § 17. 





End of Document 


O 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


S 17. Validity and enforceability of salvage..., 67B Am. Jur. 2d... 


67B Am. Jur. 2d Salvage 8 17 
American Jurisprudence, Second Edition May 2021 Update 


Salvage 
Jeffrey J. Shampo, J.D. 


III. Salvage Contracts 


8 17. Validity and enforceability of salvage contracts— Contracts resulting from fraud or duress 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Salvagetit=rrl6, 36 





Admiralty courts are empowered to void salvage contracts that were entered into when the nonsalvor was in a state of distress 
when he or she signed the salvage contract, ! or where the master ofthe distressed vessel has been corruptly or recklessly induced 
to sign.” Salvage contracts can also be set aside when they are made under fraudulent representations, or under a clear mistake 


or suppression of important facts.? 


When a contract is found to be fraudulent or oppressive, it will be disregarded and an award will be made in an amount which 


the court deems fair and just. However, if the sum fixed by the agreement was reasonable when the contract was executed, it is 
not within the discretion of a court of admiralty to set aside salvage contracts in such cases where, after the service is performed, 


the stipulated compensation appears to be unreasonable. It is not necessary that the duress be such as would require a court of 


law to set aside an ordinary contract in order for a court of admiralty to set aside a salvage contract. 
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1 St. Clair Marine Salvage, Inc. v. Bulgarelli, 796 F.3d 569 (6th Cir. 2015). 

2 The Elfrida, 172 U.S. 186, 19 S. Ct. 146, 43 L. Ed. 413 (1898); St. Clair Marine Salvage, Inc. v. Bulgarelli, 
796 F.3d 569 (6th Cir. 2015). 

3 St. Clair Marine Salvage, Inc. v. Bulgarelli, 796 F.3d 569 (6th Cir. 2015). 


An admiralty court can set aside a salvage contract that, applying common-law factors, is found to be 
fraudulent. Black Gold Marine, Inc. v. Jackson Marine Co., Inc., 759 F.2d 466 (Sth Cir. 1985). 

4 The Sirius v. Cedros Island Min. & Mill. Co., 57 F. 851 (C.C.A. 9th Cir. 1893); Higgins, Inc. v. The Tri- 
State, 99 F. Supp. 694 (S.D. Fla. 1951). 
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rev'd on other grounds, 792 F.2d 989 (11th Cir. 1986). 
6 The Elfrida, 172 U.S. 186, 19 S. Ct. 146, 43 L. Ed. 413 (1898). 


As to duress, generally, see Am. Jur. 2d, Duress and Undue Influence §§ 1 to 35. 
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Although general contract principles apply to salvage contracts, ! the rights or duties of salvors, and of masters in charge of 
property in distress in making, performing, or enforcing salvage contracts have been judged with a greater flexibility than under 


common-law standards, with an eye to protecting the equitable rights of all concemed.” Nevertheless, an agreement to pay 
a stipulated sum for salvage-like work regardless of the work's success in saving the endangered property may be treated by 


the courts as an ordinary employment contract.) Even under "no cure, no pay" contracts, which generally imply success in the 
operation as a condition for payment, services that are particularly and definitely requested from a distressed vessel must be 


paid for when completed even when there is no "cure," 


Although it has been said that the law imposes a heavier burden of proof upon parties claiming that there was a contract for 
salvage services which were rendered than would apply in a nonsalvage case," it is the burden of the party against whom 


enforcement is sought to prove that a contract is invalid.Ó Where the existence of a salvage contract is raised as a defense to a 
pure salvage claim in order to escape the application of the more generous pure salvage award rules, the burden is on the one 


attempting to escape the pure salvage law to prove that a contract exists. 
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States, 218 F.2d 631 (2d Cir. 1955). 

Canadian Government Merchant Marine v. U.S., 7 F.2d 69 (C.C.A. 2d Cir. 1925); Harrison v. S/V Wanderer, 
25 F. Supp. 2d 760 (S.D. Tex. 1998); Bonifay v. The Paraporti, 145 F. Supp. 879 (E.D. Va. 1956). 

Smith v. Union Oil Co. of Cal., 274 F. Supp. 248 (W.D. Wash. 1966). 

As to the burden of proof in salvage actions, generally, see § 67. 

Puamier v. Barge BT 1793, 395 F. Supp. 1019, 17 U.C.C. Rep. Serv. 745 (E.D. Va. 1974). 

Evanow v. M/V Neptune, 163 F.3d 1108 (9th Cir. 1998). 

The party asserting the defense of a salvage contract to a pure salvage claim bears the burden of 
demonstrating the existence of that contract. Tug Blarney, LLC v. Ridge Contracting, Inc., 14 F. Supp. 3d 
1255 (D. Alaska 2014). 
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Am. Jur. Legal Forms 2d § 228:7 (Salvage agreement—To raise submerged vessel) 





To establish a claim for a salvage award, a salvor must first show that he or she performed a salvage service.! Useful services 
of any kind rendered to a vessel or cargo where it is exposed to any impending danger and imminent peril of loss or damage 


may entitle those who render such services to a salvage award.? The act of salvage need not be dramatic and need not consist 


in rendering physical assistance." Salvage services which have been recognized or approved by the courts include— 


— aiding a distressed vessel, derelict, or wreck.^ 

— recapture of marine property from pirates or enemies.? 
— standing by a vessel in distress or danger. 
— securing aid or assistance to the salved vessel, enabling the ship to be placed in a position to be saved." 


— keeping company with a distressed vessel at its request (convoying).? 


— supplying persons to a vessel in distress, due to disease or other misfortune, and short of hands to navigate or work it? 
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— supplying a distressed vessel with provisions and stores and thus relieving a dangerous situation. 


— putting out or aiding in the extinguishment of a fire aboard a vesse 


10 


ji. 


— removing a vessel or cargo from imminent danger of catching fire. Hn 


— floating a stranded ship. ta 


— preventing the stranding of a ship. is 


— towing a ship on fire to a place where it can be extinguished. 15 


— giving advice as to the proper method of handling a vessel in order to remove it from a perilous situation. 1 
— sending information leading to relief of a vessel in distress. 
— extricating a ship from an ice floe.! 


— aiding a vessel from a fouling wreck or other encumbrances. 


6 


17 


8 


19 


— saving a drifting vessel or cargo from impending danger.” 


— rescuing marine property, such as an anchor and chain, from the sea. 


Averting environmental pollution, by itself, is an insufficient basis for a salvage claim. 


21 
22 
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West's Key Number Digest, Salvage(ier12 





The recapture of a vessel from pirates! or from an enemy? is a service for which salvage will be awarded if the recapture is 


Jm ; 4 
lawful and a meritorious service has been rendered. 


By federal statute, when a vessel or other property that has been captured by a force hostile to the United States is recaptured 
and, the court believes, has not been condemned as a prize by a competent authority before its recapture, a salvage award will 
be awarded. Recaptured property belonging to the United States will be restored to the United States." Recaptured property 
belonging to any person residing within or under the protection of the United States will be restored to its owner upon his or 
her claim and on payment of such sum as the court may award as salvage, costs, and expenses. Recaptured property belonging 
to any person permanently residing within the territory and under the protection of any foreign government in amity with the 
United States will, upon the owner's claim, have the property restored under such terms as the law or usage of the foreign 
government would require of a citizen of the United States under like circumstances (or upon payment of such salvage, costs, 


and expenses if no such law or usage is known). 
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Definition: 


"Life salvage," as established by the Life Salvage Act, means that a salvor of human life who has, while others have participated in 
traditional salvage services aimed at saving property, foregone his or her opportunity to participate in the more profitable endeavor, 


is entitled to a fair share of the remuneration awarded to salvors of a vessel or her cargo.! 
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po 


Under the general maritime law, an independent life salvor, disassociated from the act of salvaging property, was not entitled 
to salvage compensation, based on the reasoning that where no property had been saved and life alone preserved, no in rem 


suit for a salvage reward could be maintained because no property could be arrested applicable to the purpose.” Life salvage is 


granted only to those who have foregone the opportunity to engage in the more profitable work of traditional property salvage? 
and only when the life salvage services were delivered contemporaneously with the traditional salvage services in which the 


life salvor is entitled to share.* 


By federal statute, salvors of human life who gave aid following an accident giving rise to salvage are entitled to a fair share of the 


payment awarded to the salvor for salving the vessel or other property or preventing or minimizing damage to the environment.» 
However, even under the statute, the claimant, in addition to saving lives, must have taken part in the services rendered on the 


occasion of the accident giving rise to traditional salvage? although these services may have been delivered by another vessel 
and by other salvors.’ The life salvor need not complete the work of saving the property at risk as long as he or she endeavored 


to do so with efforts that had a causal relation to the eventual preservation of the property.® 


life salvage is not an additional award, but a fair share of the traditional award.” The life salvor does not have a lien upon the 
salved vessel, but his or her claim for life rescue is against the award of the property salvors.! There is no cause of action 


against the beneficiaries of their service.!! In other words, life salvage is a derivative claim that exists only when a third party 
seeks a property salvage award, and is not an independent cause of action or the basis of a separate claim by the person involved 


in completing the services. 1? However, there is also no question that a ship, denied life salvage, may still be entitled to the 


traditional property salvage. » Further, life salvors are not entitled to share in a contract salvage award. s 


Although not falling under the life salvage statute, some acts that approach pure life salvage may be recoverable under quasi- 


contract principles. 1a 
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8(c), 9(h)]) 





While the law of salvage provides substantial protection to salvors to encourage their saving of life and property at sea,! it also 


imposes on salvors the duties of good faith, honesty, and diligence? in protecting a vessel as property in the salvors' care via a 


maritime lien. Because salvors do not receive title to salvaged property,” a salvor is bound to act for the interest of the owner 


as well as his or her own.“ In other words, compensation for salvage services not only requires the satisfaction of the basic 


elements of salvage? but also presupposes good faith, meritorious service, complete restoration, and incorruptible vigilance as 


to the property within the reach or under the control of salvors,° including vigilance in preventing, detecting, and exposing 


every act of plunder upon the property saved." 





Observation: 
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Admiralty courts have traditionally been vigilant in protecting mariners from unscrupulous and dishonest salvors. Given the 


heightened vulnerability of a vessel's master when his or her ship and crew are in distress, the law takes a dim view of salvors 
g p 


who engage in dishonesty, corruption, fraud, or falsehood during salvage operations.” Indeed, the plunder of wrecked property 


does not constitute lawful salvage, and despoilers and plunderers of distressed, derelict, and wrecked property make themselves 
0 


subject to criminal prosecution. ! 





Salvors may forfeit their right to salvage by spoliation, smuggling, embezzlement, or other gross misconduct,!! and conduct 
not amounting to a positive wrong, such as indifference to the rights of the owner or carelessness, can also affect awards, so 
12 


that, for example, a master's normally superior salvage compensation may be reduced to that of a common mariner. 
While it is said that the law accords the presumption of innocence in favor of salvors, 13 and an embezzlement which is a secret 


and purely individual act will not prejudice cosalvors, ^ where all the officers and crew of the salving ship either actually 
participated in a systematic and general pillage of the salved vessel or connived at or consented thereto, their claim for salvage 


will be entirely disallowed. i 
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The law imposes on salvors the duties of good faith, honesty, and diligence in protecting the property in the salvors' care.! The 


equity rule that the party who seeks aid must come in with clean hands has particular application in salvage suits. Salvage 
awards have been forfeited in situations involving— 


— the taking or plundering of the salved property.? 
— the concealing of the salved property in order to sell it^ 
— fraud by the salvor who conspired with the master of the aided ship to deliberately wreck it? 


— the willful stranding of the vessel. 


— insubordination.’ 


— the salvor's willful failure to warn a vessel of a dangerous reef. 


— the thrusting of unwanted assistance on a salved ship and interfering with the salvors.? 


— gross exaggeration of services performed, danger, and values. w 


— instituting an oppressive suit and requiring the posting of a bond out of all proportion to the value of the services. M 


WESTLAW 
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Observation: 


Salvors are entrusted not to remove property from the wreck for their own use or to use any removed for their own use, such that 


when a violation of this trust occurs, a salvage claim is forfeited.!* Even when a salvor mistakenly takes property for his or her 


own use, the right to a salvage award is forfeited." 





Prolonging the salvage services in order to fraudulently magnify their extent has also resulted in the forfeiture of a salvage 
award, 14 but there is no inflexible rule that salvors must take property saved to the nearest convenient port or retain the property 


for adjudication at the first port in which it arrives safely. a 


When a salvor's share of the reward has been declared forfeited, it does not accrue to the benefit of the cosalvors so as to enlarge 
their share, but to the owners of the property saved, ^ as the objection of misconduct by the salvors belongs to the owner of 


the property, not to the cosalvors. t However, the agency relationship between an owner and an employee who has committed 
misconduct may bar the owner's recovery, such as where the misconduct of the salving vessel's captain directly related to the 


duties the owner had assigned to him or her and was committed primarily for the owner's benefit. is 
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1 R.M.S. Titanic, Incorporated v. The Wrecked and Abandoned Vessel, 435 F.3d 521 (4th Cir. 2006). 

2 The Boston, 3 F. Cas. 932, No. 1673 (C.C.D. Mass. 1833). 

3 Cromwell v. The Island City, 66 U.S. 121, 17 L. Ed. 70, 1861 WL 7649 (1861); Northeast Research, LLC 


v. One Shipwrecked Vessel, her Tackle, Equipment, Appurtenances, Cargo, 790 F. Supp. 2d 56 (W.D. N.Y. 
2011), judgment aff'd, 729 F.3d 197 (2d Cir. 2013). 
4 Hener v. U.S., 525 F. Supp. 350 (S.D. N.Y. 1981). 


5 The North Carolina, 40 U.S. 40, 10 L. Ed. 653, 1841 WL 5035 (1841); The Pedro, 16 F. Cas. 556, No. 8995 
(S.D. Fla. 1878). 

6 The Bello Corrunes, 19 U.S. 152, 5 L. Ed. 229, 1821 WL 2185 (1821). 

7 The York, 30 F. Cas. 818, No. 18140 (Fla. Super. Ct. 1846). 

8 American Ins. Co. v. Johnson, 1 F. Cas. 665, No. 303 (S.D. N.Y. 1827). 

9 The Richmond, 219 F. 714 (C.C.A. 2d Cir. 1914); The Nurtureton, 281 F. 395 (D. Md. 1922). 

10 The Lewis Brothers, 287 F. 143 (S.D. Fla. 1923); The Bremen, 111 F. 228 (S.D. N.Y. 1901). 

11 The Gypsy Queen, 284 F. 607 (S.D. Fla. 1922); The Apache, 124 F. 905 (E.D. S.C. 1903). 

12 Northeast Research, LLC v. One Shipwrecked Vessel, her Tackle, Equipment, Appurtenances, Cargo, 790 
F. Supp. 2d 56 (W.D. N.Y. 2011), judgment aff'd, 729 F.3d 197 (2d Cir. 2013). 

13 Northeast Research, LLC v. One Shipwrecked Vessel, her Tackle, Equipment, Appurtenances, Cargo, 790 
F. Supp. 2d 56 (W.D. N.Y. 2011), judgment aff'd, 729 F.3d 197 (2d Cir. 2013). 

14 The Byron, 4 F. Cas. 956, No. 2275 (S.D. Fla. 1854); Nicastro v. The Peggy B., 173 F. Supp. 61 (D. Mass. 
1959). 

He Complaint of Ta Chi Nav. (Panama) Corp. S.A., 583 F. Supp. 1322 (S.D. N.Y. 1984). 

16 The Rising Sun, 20 F. Cas. 828, No. 11858 (D. Me. 1837). 
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17 The Henry Ewbank, 11 F. Cas. 1166, No. 6376 (C.C.D. Mass. 1833). 
18 Jackson Marine Corp. v. Blue Fox, 845 F.2d 1307 (5th Cir. 1988). 
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Salvage services may not be performed negligently with impunity.! If the negligence prevents a successful salvage, there can 


be no salvage award,” and a salvage award may be forfeited.’ 
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J Sea Lift, Inc. v. Refinadora Costarricense De Petroleo, S.A., 601 F. Supp. 457 (S.D. Fla. 1984), judgment 
rev'd on other grounds, 792 F.2d 989 (11th Cir. 1986). 

2 Basic Boats, Inc. v. U.S., 352 F. Supp. 44, 28 A.L.R. Fed. 216 (E.D. Va. 1972). 
As to beneficial results to the property saved as an element of salvage, generally, see § 10. 
As to the liability of a salvor for negligence or misconduct, generally, see § 34. 
As to the effect of misconduct or negligence by the salvor on the amount of a salvage award, generally, 
see $ 79. 

3 The Bello Corrunes, 19 U.S. 152, 5 L. Ed. 229, 1821 WL 2185 (1821); Fort Myers Shell & Dredging Co. 
v. Barge NBC 512, 404 F.2d 137 (Sth Cir. 1968); The Katie Collins, 21 F. 409 (D. Del. 1884); The Albany, 
44 F. 431 (E.D. Mich. 1890); The Bremen, 111 F. 228 (S.D. N.Y. 1901); The Minnie E. Kelton, 181 F. 237 
(D. Or. 1910); Basic Boats, Inc. v. U.S., 352 F. Supp. 44, 28 A.L.R. Fed. 216 (E.D. Va. 1972). 
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Forms 


Am. Jur. Pleading and Practice Forms, Salvage § 16 (Answer—Defense—Plaintiff's vessel responsible for peril) 


Am. Jur. Pleading and Practice Forms, Salvage 8 19 (Answer—Defense—Loss of salvor's vessel by negligence and poor 
seamanship of salvor vessel's officer and crew—Noncompensable to salvors) 

Federal Procedural Forms § 47:176 (Defense in answer— To claim for salvage— Plaintiff's vessel responsible for peril [Fed 
R Civ P 8(c), 9(h)]) 





Persons ordinarily entitled to salvage cannot receive an award for saving property from peril which has resulted from their 


own wrongful acts.! 


Over-aggressiveness also may constitute misconduct, thereby adding a further deterrent against tortious or criminal behavior by 
would-be salvors.” The rule that a competing salvor is denied any reward if his or her participation was unnecessary discourages 


attempts to take unfair advantage of a first salvor's efforts even during the first salvor's temporary absence from the site." 


Salvors are presumed innocent of misconduct, and before they are found guilty, the evidence must be so conclusive as to leave 


no reasonable doubt in the mind of the court.“ 
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Footnotes 

1 The Clarita, 90 U.S. 1, 23 L. Ed. 146, 23 L. Ed. 150, 1874 WL 17369 (1874); The Pine Forest, 129 F. 700 
(C.C.A. Ist Cir. 1904); Valentine Waterways Corp. v. Tug Choptank, 260 F. Supp. 210 (E.D. Va. 1966), 
judgment aff d, 380 F.2d 381 (4th Cir. 1967). 
Hener v. U.S., 525 F. Supp. 350 (S.D. N.Y. 1981). 

3 Hener v. U.S., 525 F. Supp. 350 (S.D. N.Y. 1981). 

4 Oil Screw Noah's Ark v. Bentley & Felton Corp., 322 F.2d 3 (5th Cir. 1963). 
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If part of a salvage service is performed by one set of salvors, and the salvage is afterward completed by others, the first set is 
entitled to a reward pro tanto for the services they actually rendered even though the part they took, standing by itself, would 


not in fact have effected the salvage. | 


Agreements in which owners of *wreckers"—a certain type of salvage vessel—agree to act in concert in providing salvage 
services and to share salvage awards, whether earned by one vessel or more than one vessel, are maritime contracts, capable of 


enforcement in admiralty, particularly against property or proceeds already within the custody of the court. 
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1 The Bayamo, 171 F. 65 (C.C.A. 5th Cir. 1909). 
As to the right to exclude cosalvors, generally, see § 29. 
As to the right to compensation between life salvors and property salvors, generally, see § 21. 
2 Ex parte Easton, 95 U.S. 68, 24 L. Ed. 373, 1877 WL 18549 (1877); Andrews v. Wall, 44 U.S. 568, 3 How. 
568, 11 L. Ed. 729, 1845 WL 5988 (1845). 
As to salvage contracts, generally, see §§ 15 to 18. 
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Forms 


Am. Jur. Pleading and Practice Forms, Salvage § 12 (Complaint in federal court —Allegation—Right to salvage award despite 


discontinuance of salvage operation due to storm) 





A voluntary abandonment of an attempt to rescue a vessel in peril, with the intention not to return, as betokens an absence of 


all further interest in the property and an indifference as to whether it is saved or not, works a forfeiture of the right to salvage.! 
Thus, one who abandons the effort to save a vessel is not entitled to salvage should other salvors later bring it to a place of safety 
although salvage remuneration will be awarded for services materially contributing to the saving of an imperiled vessel even 
where the efforts to save the vessel are abandoned because of the insufficiency of the salvor's apparatus, or for other sufficient 


cause preventing the completion of the undertaking which is accomplished ultimately by other persons.” If other persons board 
and bring into port a vessel that another temporarily absent salvor had made efforts to save, the persons first attempting a rescue 


will be rewarded for the services performed if such services contributed to the salving of the vessel? and were not mere futile 
efforts.* A competing salvor will be denied any reward if his or her participation was unnecessary, a rule which discourages 


attempts to take unfair advantage of a first salvor's efforts even during the first salvor's temporary absence from the site.” 
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Footnotes 

1 Saint Paul Marine Transp. Corp. v. Cerro Sales Corp., 505 F.2d 1115 (9th Cir. 1974); The Tolomeo, 7 F. 
497 (S.D. Fla. 1881). 

As to abandonment of the vessel that is the subject of the salvage efforts, generally, see § 54. 

As to what constitutes abandonment of a vessel that allows crew members of that vessel to be considered 
volunteers in salving it, generally, see § 50. 

Cromwell v. The Island City, 66 U.S. 121, 17 L. Ed. 70, 1861 WL 7649 (1861). 

Muntz v. A Raft of Timber, 15 F. 555 (C.C.E.D. La. 1883). 

The Tolomeo, 7 F. 497 (S.D. Fla. 1881). 

Hener v. U.S., 525 F. Supp. 350 (S.D. N.Y. 1981). 
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The right to salvage compensation does not abate with the salvor's death.! If the salvor's salvage services have been proven, his 
or her share of the award is payable to his or her legal heirs or other duly qualified representative.” The personal representative 


of a salvor who lost his or her life in the course of a salvage operation also has been permitted to share in the award.” 
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1 The Nicarao, 15 F.2d 73 (E.D. La. 1926), amended on other grounds, 19 F.2d 10 (C.C.A. 5th Cir. 1927). 

2 The Nicarao, 15 F.2d 73 (E.D. La. 1926), amended on other grounds, 19 F.2d 10 (C.C.A. 5th Cir. 1927). 

3 The Elkridge, 24 F.2d 147 (S.D. N.Y. 1927), modified on other grounds, 30 F.2d 618 (C.C.A. 2d Cir. 1929). 
End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW 


Research References, 67B Am. Jur. 2d Salvage V B Refs. 


67B Am. Jur. 2d Salvage V B Refs. 
American Jurisprudence, Second Edition May 2021 Update 


Salvage 
Jeffrey J. Shampo, J.D. 


V. Duties and Rights of Salvors and Related Persons 
B. Other Rights 


Topic Summary Correlation Table 


Research References 


West's Key Number Digest 


West's Key Number Digest, Salvage(j=m-39 to 41 


A.L.R. Library 


A.L.R. Index, Salvage 
A.L.R. Index, Ships and Vessels 
West's A.L.R. Digest, Salvage ($2239 to 41 





© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


§ 29. Possession of property; exclusiveness of salvage, 67B Am. Jur. 2d Salvage § 29 


67B Am. Jur. 2d Salvage § 29 
American Jurisprudence, Second Edition May 2021 Update 


Salvage 
Jeffrey J. Shampo, J.D. 


V. Duties and Rights of Salvors and Related Persons 


B. Other Rights 


§ 29. Possession of property; exclusiveness of salvage 


Topic Summary Correlation Table References 


West's Key Number Digest 
West's Key Number Digest, Salvageiji=m39 to 41 


Forms 


Am. Jur. Legal Forms 2d § 228:13 (Release of salvage claim) 


Am. Jur. Pleading and Practice Forms, Salvage § 30 (Answer—Defense—Action for replevin—Defendants entitled to hold 
derelict vessel until salvage claim settled) 





A maritime lien! is exclusive or and prior to all others, including other potential salvors and even the property's true owner? 
As a result, the salvor's possessory interest in the res, or property, for purposes of an in rem admiralty action, is enjoyed to the 


exclusion of all others, including the true owner of the res.? until such time as the salvage lien on the property is extinguished 


or adequate security for this obligation is given. 


The maritime law permits any potential salvor to search and explore the open waters for derelicts and abandoned property.? 
Upon finding a site which is not being actively and successfully worked by other salvors, such potential salvor may undertake 


to rescue the imperiled cargo and bring it before an admiralty court for determination of the salvage award, with the protection 
of the court to continue working a wreck so long as complete and continuous possession is exercised and reasonable success 


in saving the valuables from their peril is demonstrated.’ The possession of the vessel need not be continuous but only such as 
the nature and situation of the salvage operations permit. A court may issue an injunction to enforce the status of exclusive 


salvor-in-possession over property that has yet to be recovered.? 


WESTLAW 


§ 29. Possession of property; exclusiveness of salvage, 67B Am. Jur. 2d Salvage § 29 


In order to avoid the rescission of exclusive salvage rights, the salvor must demonstrate that its efforts are undertaken with due 


diligence, are ongoing, and are clothed with some prospect for success. A salvor-in-possession may be temporarily absent 
from a wreck site without losing its exclusive rights, as a temporary absence from the site does not indicate a lack of dominion 


over the wreck. ' 


On the other hand, where the vessel is not a derelict, salvors have no right to exclusive possession as against the master and 
crew of the wrecked vessel.!* One who in good faith takes possession as a salvor of a ship or property that has been abandoned 
or temporarily left in a disabled or damaged condition so as to require assistance is not an interloper or trespasser, ? Further, 


while in command, a master retains the right to determine the amount of assistance that is necessary. 14 Once salved property is 
in the possession of a salvor, it must be taken to a safe place or port where it may be subjected to the adjudication of admiralty 


although there is no inflexible rule that the property must be taken to the nearest convenient port. a 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 





Footnotes 

1 As to maritime or salvage liens, generally, see § 32. 

2 Manley v. Boat/U.S., Inc., 370 F. Supp. 3d 892 (N.D. Ill. 2019); Odyssey Marine Exploration, Inc. v. 
Shipwrecked and Abandoned SS Mantola, 333 F. Supp. 3d 292 (S.D. N.Y. 2018); Recovery Limited 
Partnership v. Wrecked and Abandoned Vessel, 204 F. Supp. 3d 864 (E.D. Va. 2016). 

3 Odyssey Marine Exploration, Inc. v. Shipwrecked and Abandoned SS Mantola, 333 F. Supp. 3d 292 (S.D. 
N.Y. 2018). 

4 Treasure Salvors, Inc. v. Unidentified Wrecked & Abandoned Sailing Vessel, 640 F.2d 560 (5th Cir. 1981); 
Recovery Limited Partnership v. Wrecked and Abandoned Vessel, 204 F. Supp. 3d 864 (E.D. Va. 2016). 

5 MDM Salvage, Inc. v. Unidentified, Wrecked and Abandoned Sailing Vessel, 631 F. Supp. 308 (S.D. Fla. 
1986). 

6 Cobb Coin Co., Inc. v. Unidentified, Wrecked and Abandoned Sailing Vessel, 549 F. Supp. 540 (S.D. Fla. 
1982); Rickard v. Pringle, 293 F. Supp. 981 (E.D. N.Y. 1968). 

7 Cobb Coin Co., Inc. v. Unidentified, Wrecked and Abandoned Sailing Vessel, 549 F. Supp. 540 (S.D. Fla. 
1982); Marex Intern., Inc. v. Unidentified, Wrecked and Abandoned Vessel, 952 F. Supp. 825 (S.D. Ga. 
1997); Hener v. U.S., 525 F. Supp. 350 (S.D. N.Y. 1981); Bemis v. RMS Lusitania, 884 F. Supp. 1042 (E.D. 
Va. 1995), aff d, 99 F.3d 1129 (4th Cir. 1996); Wiggins v. 1100 Tons, More or Less, of Italian Marble, 186 
F. Supp. 452 (E.D. Va. 1960); Howard v. Sharlin, 61 So. 2d 181 (Fla. 1952); Merrill v. Fisher, 204 Mass. 
600, 91 N.E. 132 (1910); Baker v. Hoag, 7 N.Y. 555, 1853 WL 5979 (1853). 

8 R.M.S. Titanic, Inc. v. Wrecked and Abandoned Vessel, 924 F. Supp. 714 (E.D. Va. 1996); Bemis v. RMS 
Lusitania, 884 F. Supp. 1042 (E.D. Va. 1995), aff'd, 99 F.3d 1129 (4th Cir. 1996). 

9 R.M.S. Titanic, Incorporated v. The Wrecked and Abandoned Vessel, 435 F.3d 521 (4th Cir. 2006). 

10 Marex Intern., Inc. v. Unidentified, Wrecked and Abandoned Vessel, 952 F. Supp. 825 (S.D. Ga. 1997). 

11 Marex Intern., Inc. v. Unidentified, Wrecked and Abandoned Vessel, 952 F. Supp. 825 (S.D. Ga. 1997). 

12 The Cleone, 6 F. 517 (D. Cal. 1881); The Snow Maiden, 159 F. Supp. 30 (D. Mass. 1958); The Hyderabad, 
11 F. 749 (E.D. Wis. 1882). 

13 Rickard v. Pringle, 293 F. Supp. 981 (E.D. N.Y. 1968). 

14 Merrill v. Fisher, 204 Mass. 600, 91 N.E. 132 (1910). 

15 Lambros Seaplane Base v. the Batory, 215 F.2d 228 (2d Cir. 1954). 

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW 


§ 30. Possession of property; exclusiveness of...,67B Am. Jur. 2d... 


67B Am. Jur. 2d Salvage § 30 
American Jurisprudence, Second Edition May 2021 Update 


Salvage 
Jeffrey J. Shampo, J.D. 


V. Duties and Rights of Salvors and Related Persons 


B. Other Rights 
§ 30. Possession of property; exclusiveness of salvage 


—Priority of salvor-in-possession over later salvors 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Salvageiji=m39 to 41 





The law of salvage demands the protection of the first salvor-in-possession from interference during the pendency of his or 
her salvage operations. ! Although salvors are bound to accept additional assistance when offered and needed, where it is not 


needed, others cannot interfere with property already in the possession of salvors.? However, a salvor has the right to exclude 
others from engaging in salvage operations only so long as the original salvor appears ready, willing, and able to complete the 


salvage project. To maintain its salvage rights, a salvor-in-possession's efforts must be; 


(1) undertaken with due diligence, 
(2) ongoing, and 


(3) clothed with some prospect of success. 





Observation: 


A court may err in prohibiting the visiting, viewing, searching, surveying, photographing, and obtaining images of a historic wreck 
or the wreck site in international waters, as long as these activities do not constitute any salvage effort or interfere with RMST's 


salvage rights. 
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Footnotes 

1 R.M.S. Titanic, Inc. v. Wrecked and Abandoned Vessel, 9 F. Supp. 2d 624 (E.D. Va. 1998), aff'd in part, 
rev'd in part on other grounds and remanded, 171 F.3d 943 (4th Cir. 1999). 

2 Lathrop v. Unidentified, Wrecked & Abandoned Vessel, 817 F. Supp. 953 (M.D. Fla. 1993); The Ida L 
Howard, 12 F. Cas. 1163, No. 6999 (D. Mass. 1865); The Avoca, 39 F. 567 (E.D. N.Y. 1889). 

3 Treasure Salvors, Inc. v. Unidentified Wrecked & Abandoned Sailing Vessel, 640 F.2d 560 (5th Cir. 1981); 
Columbus-America Discovery Group, Inc. v. Unidentified, Wrecked and Abandoned Sailing Vessel, 34 F. 
Supp. 3d 595, 89 Fed. R. Serv. 3d 59 (E.D. Va. 2014). 

4 Columbus-America Discovery Group, Inc. v. Unidentified, Wrecked and Abandoned Sailing Vessel, 34 F. 
Supp. 3d 595, 89 Fed. R. Serv. 3d 59 (E.D. Va. 2014), 

5 R.M.S. Titanic, Inc. v. Haver, 171 F.3d 943 (Ath Cir. 1999). 
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A.L.R. Library 


Rights in and ownership of wrecked or derelict vessels and their contents not cast upon the shore, 63 A.L.R.2d 1369 





A would-be salvor need not exhibit a will to own but only a will to preserve and to be rewarded.! A salvor ordinarily does not 
3 


achieve ownership of a vessel by salving it^ nor does a salvor become vested with title by finding derelict property at sea. 
A salvor's maritime lien on salved property is a limited possessory interest.^ Salvors do not receive title to salvaged property, 
rather, they save it for the owners and become entitled to a reward from the owner or from his or her property.? The original 
owner retains an ownership interest in the ship or the property, and is not divested of title to the property.’ Thus, the salvor's right 


to retain possession depends upon the conditions affecting the mutual rights of the salvor and owner of the vessel or property.® 
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The law of salvage provides a maritime law lien on the salvaged property. ! That is, by performing a voluntary and successful 


salvage act or salvor services, the salvor obtains a maritime lien on the salved property,” whether foreign or domestic,’ which he 
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or she can enforce in an admiralty court” to secure the payment of the compensation and award due from the property owner. 
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Such a lien accrues immediately upon performance of the salvage services’ and continues even when the property changes hands 


as long as the property remains in existence.® The assignment of a salvage claim, however, works to divest the salvage lien.? 


A salvor's maritime lien on salved property is a limited possessory interest and does not divest the true owner of title to the 
property. !° If the owner of salvaged property appears and pays the salvage reward determined by the court, the salvor's lien is 


discharged and the owner takes the property clear of the lien. ! However, if the court determines that the proceeds of any sale 
of the salved property would clearly be inadequate to pay the salvor its full reward, the court may, as a matter of discretion, 
award title to the property instead. ? However, an award of title to salved property should be granted to the salvor only if the 


sale of the property would prove insufficient to fairly compensate the salvor. n 


The crew of the salving vessel, as well as its owner, is entitled to the lien as a protection for the services rendered in saving the 
distressed property. 14 Bach set of salvors does not have a separate lien on the particular property it saved, and all salvors normally 


are paid out of one fund made out of all the salved property. '? A salving crew's lien does not extend to the salving vessel. "n 


Observation: 


Maritime liens arising from salvage services presume that the claimant participated in salvage of property at issue," but the claimant 


need not actually salvage the property in order to be entitled to a maritime lien based on salvage services.!® Nor is complete success 


in the salvage operation required. ? 





Although goods lost at sea are subject to a lien in the case of salvage," federal statutes authorizing the bringing of a libel 
in personam in admiralty against the United States, or a petition impleading the United States, for compensation for salvage 


services, including contract salvage, rendered to a public vessel of the United States,?! also provide that nothing in the statutes 


Is to be construed to recognize the existence of or as creating a lien against any public vessel of the United States.” Also, 
federal statutory law provides that a person providing necessaries to a nonpublic vessel on the order of the owner or a person 
authorized by the owner has a maritime lien on the vessel, may bring a civil in rem action to enforce the lien, and is not required 


to prove or allege that credit was given to the vessel.” "Necessaries" by definition includes repairs, supplies, towage, and the 
use of a dry dock or marine railway.“ While the statutory definition does not expressly include salvage, salvage services fall 


within the scope of the statute so that a maritime lien arises for such services.” 
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Admiralty accords the salvage lien a privileged priority status.! Some courts have ranked such liens even over that of the wages 
of seamen earned prior to the salvage operation” although other courts have not.? Salvage liens generally have priority ranking 
over liens for supplies and for repairs“ and for towage? on the theory that it is through the salvor's exertions that anything remains 


to which other liens can attach. Among themselves, salvage claims rank in inverse order, the most recent having priority." 
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When attempting salvage, a salvor will not be liable for a loss when acting with reasonable skill and judgment.! A salvor may 
be responsible for damages for ordinary negligence where a "distinguishable" injury (that is, damage other than that which 
the salved vessel would have suffered had the salvage efforts not been made) has resulted from the negligence of the one 


undertaking a salvage service.” Moreover, a salvor may be liable for damages for gross negligence or willful misconduct both 
when the injuries are "distinguishable" (new injury caused by the negligence) and when they are "nondistinguishable" injuries 


—that is, where the negligence prevents a successful salvage of the distressed vessel or property.? Also, some courts, without 
discussing either distinguishable or nondistinguishable injuries, have held that affirmative damages would not be awarded 


against a negligent salvor in the absence of gross negligence. A signed release which releases a rescue operation from any 


liability in connection with rescue work or towing is valid under maritime law.? 
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In determining the negligence, all the circumstances are considered, and if, despite damage, the salvage was a good-faith effort 


and was performed at considerable risk and inconvenience to the salvage crew, it may not be seen as ne gligent. A salvor seldom 


is liable for just the failure to save so that liability for negligent salvage generally is limited to situations in which the salvor, 


through want of due care, has worsened the position of the victim." Thus, it may be negligent to fail to summon other help in a 


salvage operation when performance of salvage by the party attempting it could result in damage to the vessel being salved.? 


The damages assessed against the negligent salvor may be in the form of an affirmative award of damage against the salving 


vessels or the salvors.? The owner of the salved vessel is not responsible for damage to the cargo caused by the salvor's negligence 


after the ship is turned over to a salvor. 
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The Coast Guard! and the Navy? are not held to any higher standard of care when conducting salvage operations than are 
private parties. If a decision is made not to provide services, a discretionary function exception, in the nature of that contained 


in the Federal Tort Claims Act? which has been held applicable* to the Suits in Admiralty Act? allows sovereign immunity to 


prohibit the decision of the government official from being the basis ofa claim under the Act.Ó Under the discretionary function 
exception, sovereign immunity is retained where the alleged negligence consists of flaws in the government's performance 


of a discretionary function or duty.’ If there is a response to a call for assistance, no particular kind of equipment or skill is 
required,® but sovereign immunity is waived, and there may be recovery for any negligent actions of the government beyond 
the discretionary decision of whether to respond.” When the Coast Guard does undertake assistance to vessels or persons in 


distress, it is held to the same standard as are private salvors in rendering the services. à 
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Although admiralty imputes negligence of the ship at fault to its crew and identifies with the ship all those who are connected 
with it on the policy that it would not be desirable to encourage a crew to recover a salvage reward in those cases where their 


master had been one of the causes of the disaster from which the ship to which salvage services had been rendered was rescued, 


a purely individual act, plunder, or other misconduct will not be imputed to innocent cosalvors.? However, all may become 
guilty by consenting thereto, or by connivance, concealment, or encouragement afforded to the actors or by not preventing the 


act when it is in their power. Salvors are obliged both to be scrupulously honest in refraining from pilfering or plundering the 
salved property and to employ every reasonable degree of diligence to prevent it from being plundered by others.* The burden 


of proof, when misconduct is charged, lies upon the party imputing it? 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 





Footnotes 

1 The Mary Patten, 16 F. Cas. 998, No. 9223 (D. Mass. 1872). 

2 Cromwell v. The Island City, 66 U.S. 121, 17 L. Ed. 70, 1861 WL 7649 (1861); The Copperfield, 268 F. 77 
(S.D. Fla. 1920); The L T Knights, 15 F. Cas. 1059, No. 8585 (D. Mass. 1869). 

3 Cromwell v. The Island City, 66 U.S. 121, 17 L. Ed. 70, 1861 WL 7649 (1861); The Edward Howard, 12 
F. Cas. 67, No. 6436 (E.D. La. 1855). 

4 The George W. Elzey, 250 F. 602 (C.C.A. 2d Cir. 1918); The John Perkins, 13 F. Cas. 702, No. 7360 (C.C.D. 
Mass. 1857). 

5 The John Shaw, 5 F. Cas. 1193, No. 2949 (C.C.D. N.H. 1859). 

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW 


Research References, 67B Am. Jur. 2d Salvage VII Refs. 


67B Am. Jur. 2d Salvage VII Refs. 
American Jurisprudence, Second Edition May 2021 Update 


Salvage 
Jeffrey J. Shampo, J.D. 


VII. Persons and Vessels Entitled to Compensation 


Topic Summary Correlation Table 


Research References 


West's Key Number Digest 


West's Key Number Digest, Salvageiii=r18 


A.L.R. Library 


A.L.R. Index, Salvage 
A.L.R. Index, Ships and Vessels 
West's A.L.R. Digest, Salvage 2218 





© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


§ 37. Persons entitled to compensation, generally, 67B Am. Jur. 2d Salvage § 37 


67B Am. Jur. 2d Salvage § 37 
American Jurisprudence, Second Edition May 2021 Update 


Salvage 
Jeffrey J. Shampo, J.D. 


VII. Persons and Vessels Entitled to Compensation 


§ 37. Persons entitled to compensation, generally 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Salvage(ier18 


A.L.R. Library 


Construction and Application of Requirement that Service Be Voluntarily Rendered to Support Claim of Marine Salvage, 
TALR Fed. 2d 253 


Trial Strategy 


Imminent Peril Inviting Rescue Attempt, 7 Am. Jur. Proof of Facts 3d 415 

Foundation for Admission of Map, Diagram, or Chart, 44 Am. Jur. Proof of Facts 2d 707 
Abandonment of Tangible Personal Property, 25 Am. Jur. Proof of Facts 2d 685 

Marine Radar Accidents, 17 Am. Jur. Proof of Facts 283 





Forms 


Am. Jur. Legal Forms 2d § 228:3 (Form drafting guide—Checklist—Matters to be considered when drafting salvage 


agreement) 


WESTLAW 


§ 37. Persons entitled to compensation, generally, 67B Am. Jur. 2d Salvage § 37 


| Am. Jur. Pleading and Practice Forms, Salvage § 2 (Checklist—Drafting a complaint in action in rem for salvage) | 


The public policy of salvage awards is to overcome any unwillingness on the part of salvors to assume additional labor and 
risks in the interest of saving life and property on navigable waters. ! Thus, under general maritime law, there is no limitation as 


to the type of person who may be entitled to a salvage award,” as long as they were personally engaged in the service for which 
they claim reward, and undertook the service as volunteers, as it is the circumstances under which the service is rendered rather 


than the character of the persons that determine the right to a salvage award.’ 


Those who have been found to be salvors have included— 


— sailors onboard men-of-war.* 


— apprentices, boys, masters, mates, sailors, cooks, surgeons, carpenters, and landsmen of every national character.” 
— divers.Ó 

— pleasure-boaters." 

— lighthouse keepers.? 

— pilots.? 

— city firefighters and public officers. e 
— members of the Coast Guard. ! 

— Naval personnel. = 

— passengers. 1 


— the crews of the salvaging vessels. ^ 


— the crews of the salved vessels. ? 
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Footnotes 

1 $2. 

2 Kimes v. United States, 207 F.2d 60 (2d Cir. 1953); Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 
618 (E.D. La. 2016). 

3 Legnos v. M/V Olga Jacob, 498 F.2d 666, 26 A.L.R. Fed. 848 (5th Cir. 1974); Browning v. Baker, 4 F. Cas. 


453, No. 2041 (E.D. Va. 1875). 

As to voluntariness as an element of a pure salvage claim, generally, see § 9. 

As to an exception to the personal involvement rule applicable to owners of salving vessels, generally, see 
$ 40. 
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§ 37. Persons entitled to compensation, generally, 67B Am. Jur. 2d Salvage § 37 


The question of whether a person is eligible to receive a salvage reward is strongly tied to the question of 
whether a service was voluntarily rendered, which is already accounted for as an element of a salvage claim. 
Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 





4 § 45. 
5 Mason v. Blaireau., 6 U.S. 240, 2 L. Ed. 266, 1804 WL 1124 (1804). 
6 Atlantic Refining Co v. Merritt & Chapman Derrick & Wrecking Co, 300 F. 901 (C.C.A. 3d Cir. 1924). 
Jg Hernandez v. Roberts, 675 F. Supp. 1329 (S.D. Fla. 1988). 
8 The Ottawa, 18 F. Cas. 908, No. 10617 (D. Mass. 1868). 
g § 43. 
10 § 44. 
11 § 46. 
12 § 47. 
13 § 48. 
14 § 38. 
I5 $88 49, 50. 
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Forms 


Am. Jur. Pleading and Practice Forms, Salvage § 4 (Complaint in federal district court—In rem libel for salvage—By owner 
and crew of salving vessel—A gainst salvaged vessel and cargo—General form) 

Federal Procedural Forms § 47:170 (Complaint—In rem—By crew of salving vessel—Against salved vessel and cargo [28 
U.S.C.A. 8 1916; Fed R Civ P 9(h), Fed R Civ P Supp Rules C(2), E(2)(a)]) 





The master, officers, and crew of a salving vessel all are eligible for a reward for services rendered by the vessel, and it does 
not matter that certain crew members did not participate in the salvage operation by manning lifeboats or boarding the salved 


vessel—each crew member's duties on the salving ship contribute to the operation as a whole, ! even those who worked in the 


galley peeling vegetables while the actual work of salvage assistance was going on.” The master of the salving ship, bearing 
the responsibility of safeguarding the lives of his or her crew and, in most instances, a valuable ship and cargo often is granted 


a special recompense for conducting the salvage operations? 
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Í Falgout Brothers, Inc. v. S/V Pangaea, 966 F. Supp. 1143 (S.D. Ala. 1997). 
2 The Centurion, 5 F. Cas. 369, No. 2554 (D. Me. 1839). 
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3 Haugen v. The Cape Karluk, 107 F. Supp. 34 (W.D. Wash. 1952). 
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Professional salvors who perform their services for monetary gain may claim salvage awards because it does not matter what 
motive impelled the true volunteer in rendering salvage service. ! However, once a contract of towage is entered into, a claim 
for salvage is precluded.” While some courts have awarded extra compensation to professional salvors because of the expenses 


that are undertaken to remain ready to render services,” the captains and crews of such companies generally are considered to 
be acting within the scope of their employment, and therefore not rendering their services as volunteers, in rendering salvage 


: 4 ; ; à 
services." However, there have been modest awards to crews of salving tugs for salvage services rendered in a port where 


salvage work was not the tug's exclusive regular activity." Where a salvage service outside the normal scope of employment is 
performed, the rule is that nothing short of a contract between the owners of the salved vessel and the salvors to pay a given 
sum for services to be rendered, or an agreement to pay whether the salvage is successful or not, will operate as a bar to a 


meritorious claim for salvage? although an agreement between the owners of the vessels cannot deprive the crew of their rights 
to salvage." The fact that the owner does not make any salvage claim will not deprive the seamen of such claim if in fact their 


: 8 
services were of a salvage nature. 
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Footnotes 

jl B.V. Bureau Wijsmuller v. U.S., 702 F.2d 333 (2d Cir. 1983); Fanueil Advisors v. Sea Hawk, 887 F. Supp. 
34 (D.N.H. 1994); Cargill, Inc., Skibsassuranceforening v. M/T Pacific Dawn, 876 F. Supp. 508 (S.D. N.Y. 
1995). 


Cargill, Inc., Skibsassuranceforening v. M/T Pacific Dawn, 876 F. Supp. 508 (S.D. N.Y. 1995). 
B. V. Bureau Wijsmuller v. U.S., 487 F. Supp. 156 (S.D. N.Y. 1979), aff'd, 633 F.2d 202 (2d Cir. 1980). 

4 The Resolute, 168 U.S. 437, 18 S. Ct. 112, 42 L. Ed. 533 (1897); Nunley v. M/V Dauntless Colocotronis, 
863 F.2d 1190 (Sth Cir. 1989). 
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Nicholas E. Vernicos Shipping Co. v. U.S., 349 F.2d 465 (2d Cir. 1965). 

6 Markakis v. S/S Volendam, 486 F. Supp. 1103 (S.D. N.Y. 1980). 
Compania Galeana, S.A. v. Motor Vessel Caribbean Mara, 565 F.2d 358 (5th Cir. 1978); Bergher v. General 
Petroleum Co., 242 F. 967 (N.D. Cal. 1917); Squires v. The Ionian Leader, 100 F. Supp. 829 (D.N.J. 1951); 
Sobonis v. Steam Tanker National Defender, 298 F. Supp. 631 (S.D. N.Y. 1969); Bond v. A.H. Bull S.S. 
Co., 13 F.2d 893 (S.D. Tex. 1926). 

8 The Morzhovoi, 20 F.2d 265 (W.D. Wash. 1927). 
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Forms 


Am. Jur. Pleading and Practice Forms, Salvage § 6 (Complaint in federal district court—Intervening libel for salvage—By 


owner of salving vessel) 
Federal Procedural Forms § 47:169 (Complaint—In rem—By owner of salving vessel on behalf of all salvors—Against 
salved vessel and cargo [Fed R Civ P 9(h), Fed R Civ P Supp Rules C(2), E(2)(a)]) 





Although generally a party who does not participate in the salvage service is not entitled to a salvage award, an exception to the 
rule permits the owner of a salving vessel to share in the award, under general maritime law.! The owner of a salving vessel is 
granted a salvage reward because of the risk and danger to which his or her property is exposed," and because salvage operations 
are seldom possible without the owner's vessel.? Owners of the salving vessels are entitled to salvage compensation whether 
or not the owners were personally present when the salvage services were rendered, or personally involved in providing the 


services? and even if the owner does not even know about the salvage operation. 
© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 
1 The Blackwall, 77 U.S. 1, 19 L. Ed. 870, 1869 WL 11499 (1869); Sunglory Maritime, Ltd. v. PHI, Inc., 212 
F. Supp. 3d 618 (E.D. La. 2016). 
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2 The Camanche, 75 U.S. 448, 19 L. Ed. 397, 1869 WL 11454 (1869); Sunglory Maritime, Ltd. v. PHI, Inc., 
212 F. Supp. 3d 618 (E.D. La. 2016). 

3 Castner, Curran & Bullitt v. U.S., 5 F.2d 214 (C.C.A. 2d Cir. 1925). 

4 The Blackwall, 77 U.S. 1, 19 L. Ed. 870, 1869 WL 11499 (1869). 

» Saint Paul Marine Transp. Corp. v. Cerro Sales Corp., 505 F.2d 1115 (9th Cir. 1974); Sunglory Maritime, 
Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016); The Gaelic Prince, 11 F.2d 426 (S.D. N.Y. 1922). 

6 The Blackwall, 77 U.S. 1, 19 L. Ed. 870, 1869 WL 11499 (1869); Sunglory Maritime, Ltd. v. PHI, Inc., 212 


F. Supp. 3d 618 (E.D. La. 2016). 
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The right to remuneration for assistance or salvage services is not affected by common ownership of the vessels rendering and 
receiving such assistance or salvage services.! Thus, the fact that there is common ownership of the salved and salving vessels 
plays no part in salvage awards.” Thus, the owner of a salving ship may recover for salvage even if he or she owns both the 


salving ship and the ship salvaged.? 


A crew's decision, in salvaging another ship of their employer, to follow an order that the employer could not lawfully have 


required them to obey makes the salvage a voluntary act for the purposes of a salvage award." 
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Footnotes 

1 46 U.S.C.A. § 80107(b). 

2 Kimes v. United States, 207 F.2d 60 (2d Cir. 1953); Bartholomew v. Crowley Marine Services, Inc., 337 F.3d 
1083, 62 Fed. R. Evid. Serv. 179 (9th Cir. 2003), as amended, (Sept. 12, 2003); Markakis v. S/S Volendam, 
486 F. Supp. 1103 (S.D. N.Y. 1980). 

3 Tug Blarney, LLC v. Ridge Contracting, Inc., 14 F. Supp. 3d 1255 (D. Alaska 2014). 

4 Markakis v. S/S Volendam, 486 F. Supp. 1103 (S.D. N.Y. 1980). 
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Forms 


Am. Jur. Legal Forms 2d § 228:6 (Salvage agreement—To tow) 
Am. Jur. Pleading and Practice Forms, Salvage § 11 (Complaint in federal court—Libel for posttowage rescue by tugboat 


during storm) 





Although sometimes it is difficult to distinguish between towing as a towage service and towage as a salvage service, ! a tug is 
not precluded from recovering salvage for rescuing its own tow merely because of the tug-tow relationship.” However, it must 
be shown that the danger from which the tow is rescued was not caused by the fault of the tug? and the tug and its crew must 
have put forth extraordinary effort in order to do so. A tug is entitled to salvage, therefore, when the service rendered by the 
tug is beyond the scope of the towage contract, the towing contract itself is released or abandoned, or the towed vessel 1s 


imperiled either by unforeseen conditions’ or by the towed vessel's own negligence." 
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Footnotes 
1 § 5. 
2 Valentine Waterways Corp. v. Tug Choptank, 260 F. Supp. 210 (E.D. Va. 1966), judgment aff'd, 380 F.2d 


381 (4th Cir. 1967). 
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3 The Pine Forest, 129 F. 700 (C.C.A. 1st Cir. 1904); Valentine Waterways Corp. v. Tug Choptank, 260 F. 
Supp. 210 (E.D. Va. 1966), judgment aff'd, 380 F.2d 381 (4th Cir. 1967). 

4 Valentine Waterways Corp. v. Tug Choptank, 260 F. Supp. 210 (E.D. Va. 1966), judgment aff'd, 380 F.2d 
381 (4th Cir. 1967). 

5 The Connemara, 108 U.S. 352, 2 S. Ct. 754, 27 L. Ed. 751 (1883); Brown v. Clegg, 63 Pa. 51, 1870 WL 


8613 (1870). 

The Pine Forest, 129 F. 700 (C.C.A. 1st Cir. 1904). 

The Clarita, 90 U.S. 1, 23 L. Ed. 146, 23 L. Ed. 150, 1874 WL 17369 (1874). 
Wilson v. Charleston Pilots' Ass'n, 57 F. 227 (E.D. S.C. 1893). 
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A pilot, as such, is not disabled by virtue of his or her office from becoming a salvor! so that when salvage services are performed 
beyond the line of the pilot's appropriate duties, or under circumstances to which those duties do not justly attach, the pilot 


stands in the same relation to the salved property as any other salvor.? However, a pilot is not entitled to salvage while acting 


in the strict line of duty as a pilot? 


It can be difficult to distinguish between pilot services and services to be rewarded by salvage. A pilot boarding a vessel to 


bring it into port has a duty to exert the utmost labor and skill to bring it safely into berth,’ but there are circumstances in which 
there is sufficient danger at the commencement of services that they will be treated from the beginning as salvage services, 
and not mere pilotage, or in which such danger arises after the services as a pilot have commenced and alters the services' 


: 5 
character to salvage services. 
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Footnotes 

1 The Blackwall, 77 U.S. 1, 19 L. Ed. 870, 1869 WL 11499 (1869); Hobart v. Drogan, 35 U.S. 108, 9 L. Ed. 
363, 1836 WL 3724 (1836); Jackson v. Costa Lines, Inc., 490 F. Supp. 393 (S.D. Fla. 1980), aff'd, 667 F.2d 
97 (11th Cir. 1981). 

2 Hobart v. Drogan, 35 U.S. 108, 9 L. Ed. 363, 1836 WL 3724 (1836); The T.P. Leathers, 17 F. Cas. 640, 
No. 9736 (E.D. La. 1852). 

3 The Clarita, 90 U.S. 1, 23 L. Ed. 146, 23 L. Ed. 150, 1874 WL 17369 (1874); Jackson v. Costa Lines, Inc., 
490 F. Supp. 393 (S.D. Fla. 1980), aff'd, 667 F.2d 97 (11th Cir. 1981). 

4 Hand v. the Elvira, 11 F. Cas. 413, No. 6015 (E.D. Pa. 1829). 

5 Force and Norris, The Law of Seamen § 9:19 (5th ed.). 
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Treatises and Practice Aids 


Force and Norris, The Law of Seamen § 9:21 (5th ed.) (Public officers) 
Force and Norris, The Law of Seamen § 9:22 (5th ed.) (City firemen) 





Public officers or public officials are under no disability as salvors if the services rendered to distressed maritime property are 


beyond the call of duty and in the nature of extraordinary services. ! 


City firefighters who are called to aid a ship on fire at a pier or in the harbor within the municipality generally are not entitled to 


salvage where their efforts are in the line of duty,” but when services are rendered by a municipal fire department to a burning 
vessel which has been brought within the limits of the municipality upon condition that the fire department is to take charge of 


it without expense to the municipality, or are otherwise beyond the scope of the firefighters! ordinary duties,’ salvage may be 


awarded. Salvage awards have also gone to volunteer citizens manning a fireboat and putting out a fire on a ship.” 
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1 Le Tigre, 15 F. Cas. 404, No. 8281 (C.C.D. N.J. 1820); Thornton v. the Livingston Roe, 90 F. Supp. 342 
(S.D. N.Y. 1950); The Etna, 288 F. 576 (S.D. Tex. 1923). 
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2 Firemen's Charitable Ass'n v. Ross, 60 F. 456 (C.C.A. 5th Cir. 1893); The Mary Frost, 7 F. Cas. 14, No. 
3592 (C.C.E.D. Tex. 1876). 
3 The Huntsville, 12 F. Cas. 996, No. 6916 (E.D. S.C. 1860). 
The Wissoe, 230 F. 318 (D. Mass. 1915). 
> The Etna, 288 F. 576 (S.D. Tex. 1923). 
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The United States government has the right to receive a salvage award for salvage services rendered by its merchant ships, its 
public vessels, and its men-of-war.! In addition, the fact that salvage work is performed in connection with wartime operations 


does not deny the salvors their right to an award.” The United States and the crew of any merchant vessel owned and operated 
by the United States or a federally owned corporation have the right to collect and sue for salvage services rendered by such 


vessel and crew. 
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Footnotes 
1 Hamburg-American Line v. U.S., 168 F.2d 47 (C.C.A. Ist Cir. 1948); The Impoco, 287 F. 400 (S.D. N.Y. 
1922). 
Kimes v. United States, 207 F.2d 60 (2d Cir. 1953). 
46 U.S.C.A. § 30916(a). 
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Some courts note that members of the Coast Guard are under an obligation to provide rescue and aid and so, because there is 
no voluntariness in the actions, deny their salvage claims,! but other courts find that Coast Guard members can be volunteers 


for purpose of salvage awards.” 


Members of the United States Coast Guard Auxiliary, a civilian organization administered by the United States Coast Guard, 


are not precluded by their Auxiliary status from receiving a salvage reward.? 
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Footnotes 

1 USS. v. Central Wharf Towboat Co., 3 F.2d 250 (C.C.A. Ist Cir. 1924); Port Tack Sailboats, Inc. v. U.S., 
593 F. Supp. 597 (S.D. Fla. 1984). 
The Coast Guard could not make a salvage claim for actions it took under the authority ofthe statute requiring 
it to abate threats of oil pollution. U.S. v. EX-USS CABOT/DEDALO, 297 F.3d 378 (5th Cir. 2002). 

2 DFDS Seacruises (Bahamas) Ltd. v. U.S., 676 F. Supp. 1193 (S.D. Fla. 1987). 
As to the rights, duties, and liabilities of salvors, generally, see §§ 22 to 33. 

3 Dominguez v. Schooner Brindicate, 204 F. Supp. 817 (D.P.R. 1962). 
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Officers and crew members of naval ships are entitled to salvage when they perform services of an extraordinary nature 


exceeding the duty imposed upon them.! Naval officers of foreign countries also may receive salvage awards.” 
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Footnotes 
1 Nolan v. A. H. Basse Rederiaktieselskab, 267 F.2d 584 (3d Cir. 1959); The Josephine, 13 F. Cas. 1150, No. 
7546 (C.C.S.D. N.Y. 1851). 
2 The Olockson, 281 F. 690 (C.C.A. 5th Cir. 1922); Robson v. the Huntress, 20 F. Cas. 1060, No. 11971 
(C.C.E.D. Pa. 1851). 
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Passengers on a distressed vessel generally are obligated to join the crew in attempting to save the vessel by all ordinary 


means! so that, for example, passengers are not entitled to salvage awards for handling lines? or lowering lifeboats.? However, 
passengers are under no obligation to stand by the ship to the last with the crew, and passengers rendering extraordinary services 


are entitled to salvage.“ A stowaway also would seem to be a nonpassenger as there would be no duty running from the stowaway 


to the ship or from the ship to the stowaway.” Passengers on the salving vessel who render service to an imperiled vessel are 


entitled to share in the salvage award given to the salving ship's crew and officers. 
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Footnotes 
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The Connemara, 108 U.S. 352, 2 S. Ct. 754, 27 L. Ed. 751 (1883). 

As to the right of seamen to awards for the salvage of their own vessels, generally, see § 49. 

The Brabo, 33 F. 884 (S.D. Ala. 1887). 

The Anastasia, 1 F. Cas. 818, No. 346 (E.D. N.Y. 1867). 

The Connemara, 108 U.S. 352, 2 S. Ct. 754, 27 L. Ed. 751 (1883); The Georgiana, 245 F. 321 (C.C.A. Ist 
Cir. 1917); Candee v. Sixty-Eight Bales Cotton, 48 F. 479 (S.D. Ala. 1891); The Charles Henry, 5 F. Cas. 
509, No. 2617 (E.D. N.Y. 1865); The Pennsylvania, 19 F. Cas. 176, No. 10945, 10 Phila. 283 (E.D. Pa. 
1874); The Donbass, 74 F. Supp. 15 (W.D. Wash. 1947). 

Force and Norris, The Law of Seamen $ 9:20 (Sth ed.). 

The Connemara, 108 U.S. 352, 2 S. Ct. 754, 27 L. Ed. 751 (1883). 
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Seamen cannot recover salvage remuneration for services connected with the saving of their own ship except under certain 


extraordinary circumstances because of the contract which binds them to the service of the vessel.! However, there are a number 
of exceptions to this general rule, such as where the vessel has been abandoned and a crew member then goes back voluntarily 


and saves the ship? where the master unmistakably has discharged the seaman from the service of the shipowner? or where 
the vessel has been shipwrecked and totally lost.“ A crew also sometimes is eligible for a salvage award for salving another 


ship owned by the crew's employer.” 


Crewmen also may be volunteers in salving their own vessel where they recapture it from hostile forces because the capture 
of a vessel by a belligerent or hostile power terminates the seaman's contract with the ship, making them volunteers in the 


recapture effort and entitling them to a salvage reward.” 


Masters, although generally not entitled to salvage awards for salvaging their own ships while their contract with the ship's 


owner is still intact, occasionally may be entitled to such awards where unusual circumstances warrant.” However, salvage has 
been denied when possession of the vessel was regained by payment of a ransom as this was regarded as having been done by 


the master while acting for the benefit of the owner and therefore was in the line of duty. 19 
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Sobonis v. Steam Tanker National Defender, 298 F. Supp. 631 (S.D. N.Y. 1969). 

The Georgiana, 245 F. 321 (C.C.A. 1st Cir. 1917). 
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Phillips v. McCall, 19 F. Cas. 517, No. 11104 (C.C.E.D. Pa. 1821). 

The Cuba, 23 F. Cas. 262, No. 13549 (S.D. N.Y. 1861); Clayton v. the Harmony, 5 F. Cas. 994, No. 2871 
(D. Pa. 1800). 

As to recapture as a salvage service, generally, see § 20. 

The Nebraska, 75 F. 598 (C.C.A. 7th Cir. 1895); Manley v. Nicodemisen, 147 F. Supp. 229 (D. Mass. 1957). 
The Pontiac, 16 F. Cas. 112, No. 8801 (D. Ohio 1852) (holding that the circumstances indicated that a 
substituted captain was more of a volunteer entitled to salvage than a master). 

Phillips v. McCall, 19 F. Cas. 517, No. 11104 (C.C.E.D. Pa. 1821). 





End of Document 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 50. Master or crew salving own vessel—Abandonment of ship, 67B Am. Jur. 2d... 


67B Am. Jur. 2d Salvage § 50 
American Jurisprudence, Second Edition May 2021 Update 


Salvage 
Jeffrey J. Shampo, J.D. 


VII. Persons and Vessels Entitled to Compensation 


§ 50. Master or crew salving own vessel—Abandonment of ship 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Salvage(ier18 





Where all hope has not been abandoned for a return to a ship, salvage is not justified for the ship's crew, | but when such 
abandonment does occur, salvage can be awarded.” Similarly, where the vessel has become a total wreck or has been left to rot 
on the shore, services rendered thereafter by its crew may be rewarded by salvage? although the crew of a ship damaged near 


shore is not entitled to salvage when there has not been a final abandonment and aid ashore is being sought. 


There can be no abandonment for salvage law purposes unless the master has indicated clearly and unmistakably that he or 
she has left the ship without hope or expectation of return.? All of the circumstances of the case must clearly indicate a final 


abandonment. Thus, although a master gives an "abandon ship" command and orders all hands to the lifeboats because the 
ship is thought to be sinking, there is no final abandonment of the vessel where, within a short period of time, it 1s decided 


that the ship in fact 1s not sinking.’ Further, a master's call for "volunteers" from the crew, if there has not been an absolute 


abandonment of the vessel, is immaterial in determining voluntariness under salvage law.® 


The master or other officer in command of the distressed vessel cannot abandon it and render services for which a salvage 
award would be recognized because it would violate the duty of the master to the vessel's owner and undoubtedly would be 


against sound public policy.” 
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Bertel v. Panama Transport Co., 202 F.2d 247 (2d Cir. 1953). 

Bertel v. Panama Transport Co., 202 F.2d 247 (2d Cir. 1953); Manley v. Nicodemisen, 147 F. Supp. 229 
(D. Mass. 1957). 

Drevas v. U.S., 58 F. Supp. 1008 (D. Md. 1945); Niewenhous v. US, 66 F. Supp. 788 (E.D. N.Y. 1946). 
Manley v. Nicodemisen, 147 F. Supp. 229 (D. Mass. 1957); Clarke v. the Dodge Healy, 5 F. Cas. 949, No. 
2849 (C.C.E.D. Pa. 1827). 





End of Document 


O 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


Research References, 67B Am. Jur. 2d Salvage VIII A Refs. 


67B Am. Jur. 2d Salvage VIII A Refs. 
American Jurisprudence, Second Edition May 2021 Update 


Salvage 
Jeffrey J. Shampo, J.D. 


VIII. Liability for Payment of Compensation 


A. Personal and Governmental Liability 


Topic Summary Correlation Table 


Research References 


West's Key Number Digest 


West's Key Number Digest, Salvageitzz23 
West's Key Number Digest, United States(jzz461(1), 461(2), 461(3) 


A.L.R. Library 


A.L.R. Index, Salvage 

A.L.R. Index, Ships and Vessels 

West's A.L.R. Digest, Salvage (1-23 

West's A.L.R. Digest, United States n461(1), 461(2), 461(3) 





© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


§ 51. Persons liable for salvage award, generally, 67B Am. Jur. 2d Salvage § 51 


67B Am. Jur. 2d Salvage § 51 
American Jurisprudence, Second Edition May 2021 Update 


Salvage 
Jeffrey J. Shampo, J.D. 


VIII. Liability for Payment of Compensation 


A. Personal and Governmental Liability 


8 51. Persons liable for salvage award, generally 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Salvagetzz23 





Anyone who may be liable for the loss of or damage to property 1s liable for an award for its salvage,! and a salvor's remedy 
in personam includes relief against the legal owners of the property salved, as well as anyone who has a direct interest in the 


possession of the property.” Thus, the owner of a salved vessel is liable for salvage services and any damage incurred during the 
salvage operation," and a bailee* or holder of a leasehold interest? also may be liable for a salvage claim, at least on the benefit 
received.° However, if the salvage was made necessary by negligence, the negligent party becomes primarily responsible and 


the owner, if not the negligent party,’ is responsible only secondarily for any resulting salvage claim." The nature of the claim, 
however, is still against the salved property and is not a personal claim unless there has been a request for the services rendered, 


or the salved property has been taken into possession by its owner.” 
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Personal property of the government, saved by salvors, is subject to a lien for salvage which is enforceable against the property so 


long as it has not come into the direct possession of a government officer! although such a lien against United States property can 
be enforced only in a proceeding not requiring process against the government, or removal of the property from the government's 


custody.? 


A libel in personam also can lie against the United States for salvage, independent of any lien upon the goods salvaged.” A federal 
statute authorizes nonjury in personam suits against the United States or a federally owned corporation where a proceeding in 


admiralty could have been brought if a private vessel, cargo, person, or property was involved.^ 


Where duties have been collected on cargo that thereafter is saved, the United States is liable for salvage on the theory that the 


government would have refunded the duties if the property had been destroyed, but where the duties have not been collected, 
the salvaging of the property would not have performed for the government's benefit except incidentally, and therefore, the 


government has no liability for that salvage.° Property in which the United States has an interest also has been made subject 
to an award for salvage by the crew of a government-owned-and-operated vessel to another government-owned ship carrying 
the property in a wartime convoy.” 
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U.S. v. Cornell Steamboat Co., 202 U.S. 184, 26 S. Ct. 648, 50 L. Ed. 987 (1906). 

As to actions that can be maintained against the United States, generally, see Am. Jur. 2d, United States 
$8 60 to 66. 

As to salvage liens, generally, see $8 32, 33. 

Cross v. U.S., 8 F.2d 86 (S.D. N.Y. 1923). 

As to claims for salvage against the United States, generally, see § 61. 

As to the types of proceedings in admiralty, generally, see Am. Jur. 2d, Admiralty $8 26 to 30. 

46 U.S.C.A. § 30903(a). 

U.S. v. Cornell Steamboat Co., 202 U.S. 184, 26 S. Ct. 648, 50 L. Ed. 987 (1906). 

U.S. v. Cornell Steamboat Co., 202 U.S. 184, 26 S. Ct. 648, 50 L. Ed. 987 (1906). 

Kimes v. United States, 207 F.2d 60 (2d Cir. 1953). 

As to the effect of the common ownership of the salved and salving vessel on the right to receive a salvage 
award, generally, see § 41. 





End of Document 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


Research References, 67B Am. Jur. 2d Salvage VIII B Refs. 


67B Am. Jur. 2d Salvage VIII B Refs. 
American Jurisprudence, Second Edition May 2021 Update 


Salvage 
Jeffrey J. Shampo, J.D. 


VIII. Liability for Payment of Compensation 


B. Property or Services Subject to Liability 


Topic Summary Correlation Table 


Research References 


West's Key Number Digest 


West's Key Number Digest, Salvageitzz23 


A.L.R. Library 


A.L.R. Index, Salvage 
A.L.R. Index, Ships and Vessels 
West's A.L.R. Digest, Salvage (1223 





© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW 


§ 53. Property subject to salvage lien, generally; flotsam,..., 67B Am. Jur. 2d... 


67B Am. Jur. 2d Salvage § 53 
American Jurisprudence, Second Edition May 2021 Update 


Salvage 
Jeffrey J. Shampo, J.D. 


VIII. Liability for Payment of Compensation 


B. Property or Services Subject to Liability 


8 53. Property subject to salvage lien, generally; flotsam, jetsam, and ligan 


Topic Summary Correlation Table References 


West's Key Number Digest 
West's Key Number Digest, Salvagetzz23 


Definitions: 


"Flotsam" is a term used where a ship is sunk or otherwise perished and the goods float on the sea.! "Jetsam" is a term used where 


the ship is in danger of being sunk, and, to lighten the ship, the goods are cast into the sea.” "Ligan" is a term used when the goods 


cast into the sea have attached to them a buoy or marker so that they may be found again. 





Salvage has been said to refer only to ships and vessels and their cargoes or to those things which have been committed to or 


lost in the sea or its branches or other public navigable waters and have been found and rescued.^ Thus, salvage law is generally 
applied where the property at issue is a shipwreck or other vessel that is currently or has previously engaged in commercial or 


recreational maritime activity. Any of the ship's cargo, appurtenances, furnishings, or equipment which may have been lost 
overboard or cast to the sea can also be made the subject of a claim for salvage if found and recovered. This includes flotsam, 
jetsam, or ligan as part of the cargo ofa ship,’ as well as passengers' trunks containing valuable property, such as silver coins," 


fishing traps,” and fishing nets. " 


In addition, the saving of fuel or other property on the salved vessel 1s a salvage service that merits compensation in the same 


way as does the saving of the vessel itself. !! 
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However, some former vessels may lose their maritime nature by their current nonmaritime use ~ or by remaining wrecked on 


the shore for a long period of time? although a ship in dry dock does not lose its maritime nature and is a proper object of 


salvage. 14 The dry dock itself, however, is not subject to a salvage claim. 


15 
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2015). 

In general, any stranded, sunken, or otherwise imperiled vessel is the proper subject of a salvage award. 
Chance v. Certain Artifacts Found and Salvaged from The Nashville, 606 F. Supp. 801 (S.D. Ga. 1984), 
judgment aff'd, 775 F.2d 302 (11th Cir. 1985). 

Nolan v. A. H. Basse Rederiaktieselskab, 267 F.2d 584 (3d Cir. 1959); The Mist-Chief, 57 F.2d 875 (D.R.I. 
1931). 
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The Hendrick Hudson, 11 F. Cas. 1085, No. 6355 (S.D. N.Y. 1869) (floating hotel). 

The Frances L. Skinner, 248 F. 818 (W.D. Wash. 1917). 
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A.L.R. Library 


Validity, construction, and application of Abandoned Shipwreck Act of 1987 (43 U.S.C.A. ss 2101 et seq), 163 A.L.R. Fed. 
421 





Derelict vessels and other property constitute subjects of salvage. ! The general maritime law definition of a derelict vessel or 
derelict cargo as a vessel or cargo abandoned at sea without hope of recovery and without intention of returning to it applies 
to salvage situations.’ A vessel found at sea in a position of danger and without any one of its crew on board is considered a 
prima facie derelict. Thus, under prevailing law regarding the ownership of lost or abandoned property, such a vessel becomes 


the property of the salvor after a successful recovery, in the absence of an express statutory claim by the sovereign.” Where 
no one has made an appearance as the owner of a derelict vessel, ordering that the vessel be sold and awarding 100% of the 


proceeds as a salvage award is justified.° 


There is some disagreement over whether the law of finds or the law of salvage should be applied to claims regarding long- 
abandoned property such as ancient shipwrecks. For example, the law of salvage has been said to be favored and the law of 
finds disfavored by admiralty because salvage law's aims, assumptions, and rules are more consonant with the needs of marine 


activity and encourage less competitive and secretive forms of conduct than does the law of finds.’ The law of finds should 
be applicable under this view in situations where it is shown by clear and convincing evidence, such as an owner's express 


WESTLAW 
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declaration abandoning title, that the previous owners have abandoned their property® although such abandonment may be 
inferred when the property involved is an ancient and long-lost shipwreck unless a previous owner appears and asserts an 


ownership interest.” On the other hand, the conclusion that the law of finds, rather than the law of salvage, correctly applies to 
long-lost shipwrecks also has been reached where the fiction employed in salvage law that the owner of a wreck was still in 
existence was seen as stretched to absurd lengths when the wrecked vessel's location had been lost for centuries and, applying 


the law of finds, would have the same result as applying the law of salvage—an award of the salved property. W 


Federal statutory law governs the removal of vessels or other crafts that block or impede navigation, when they are considered 
abandoned, as well as the liability and duties of the owners of such crafts. ! Tf title to a shipwrecked vessel meets the criteria of 
the Abandoned Shipwrecks Act,!? title vests in the state and no salvage is awarded. ? Thus, shipwrecks governed by the Act 


may not be made subject to claims based on the law of finds or the law of salvage. T 
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A seaplane forced down at sea and rescued by a vessel is a proper subject of salvage. ! Further, a hydroaeroplane may become 


subject to a salvage lien if, while moving upon the water, it becomes disabled and is rescued on the high seas by a ship.” 


Similarly, a helicopter that transports passengers to offshore platforms may be subject to a salvage award if recovered or saved 


in navigable waters.? The question of admiralty jurisdiction over aircraft on water is not, however, finally resolved.^ 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 
1 
2 


Lambros Seaplane Base v. the Batory, 215 F.2d 228 (2d Cir. 1954). 

The Crawford Bros. No. 2, 215 F. 269 (W.D. Wash. 1914); Reinhardt v. Newport Flying Service Corporation, 
232 N.Y. 115, 133 N.E. 371, 18 A.L.R. 1324 (1921). 

Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 
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Bills of exchange! appear to be exceptions to the rule that the cargo of ships and those things which have been committed 
to or lost in the sea are subject to salvage.” Neither the mails nor bills of exchange can be sold and an award given to the 
salvors because no purchaser could get title to them, and so they cannot be proper subjects for an in rem proceeding.? However, 
money, bullion, or jewels are subject to salvage claims," so that, for example, money found on the body of a drowned person 


Is subject to salvage. 
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1 The Merchant, 17 F. Cas. 35, No. 9435 (S.D. Fla. 1851). 

2 $8 1, 53. 

3 The Merchant, 17 F. Cas. 35, No. 9435 (S.D. Fla. 1851). 

4 The Emblem, 8 F. Cas. 611, No. 4434 (D. Me. 1840); Hollingsworth v. Seventy Doubloons & Three Small 


Pieces of Gold, 12 F. Cas. 380, No. 6620 (E.D. Pa. 1820). 
5 Gardner v. Ninety-Nine Gold Coins, 111 F. 552 (D. Mass. 1899); Broere v. Two Thousand One Hundred 
Thirty-Three Dollars, 72 F. Supp. 115 (E.D. N.Y. 1947). 
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Force and Norris, The Law of Seamen § 9:36 (5th ed.) (Property subject to salvage—Rafts of timber) 





Rafts of timber or of spars have been considered property subject to salvage! although the contrary result has also been reached.” 


Unattended logs floating in navigable waters are also subject to the law of salvage." However, salvage law did not apply to a 
company's in rem action against precut logs that had been submerged in rivers, where the logs had been submerged for over 


100 years, and the owners of the logs had evinced no intent to reclaim them.* 
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1 Whitmire v. Cobb, 88 F. 91 (C.C.A. 5th Cir. 1898); Muntz v. A Raft of Timber, 15 F. 555 (C.C.E.D. La. 
1883); Fifty Thousand Feet of Timber, 9 F. Cas. 47, No. 4783 (D. Mass. 1871); A Raft of Spars, 20 F. Cas. 
173, No. 11529 (S.D. N.Y. 1849). 
Tome v. Four Cribs of Lumber, 24 F. Cas. 18, No. 14083 (C.C.D. Md. 1853). 
Tidewater Salvage, Inc. v. Weyerhaeuser Co., 633 F.2d 1304 (9th Cir. 1980). 
As to the rights in and recovery of logs lost or stranded during transportation by floatage, see Am. Jur. 2d, 
Logs and Timber $ 91. 
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4 Aqua Log, Inc. v. Lost and Abandoned Pre-Cut Logs and Rafts of Logs, 94 F. Supp. 3d 1345 (M.D. Ga. 
2015). 
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Treatises and Practice Aids 


Wright and Miller et al., Federal Practice and Procedure, Civil §§ 3221 to 3223 (3d ed.) (Supplemental rules for certain 
admiralty and maritime actions in rem: special provisions) 
Federal Procedure, L. Ed. § 53:12 (Basis of in rem action) 


Forms 


Federal Procedural Forms § 47:172 (Complaint—In personam—By counsel of defendant [Fed R Civ P 9(h)]) 
Federal Procedural Forms § 47:174 (Answer—To complaint—In rem [Fed R Civ P 8(c), 9(h)]) 
Federal Procedural Forms § 47:175 (Answer—To complaint—In personam [Fed R Civ P 8(c), 9(h)]) 





Suits for salvage may be in rem against the property saved or the proceeds thereof, or in personam against the party at whose 
request and for whose benefit the salvage service was performed. ! While an in rem proceeding frequently is brought against 
both ship and cargo, it also is proper to bring an in rem action against each separately.” The lien may also be enforced in a rem 


action against funds derived from a private sale of the salved property. 
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An attack on the basis of a salvage award is in the nature of an assertion of an error of law for which a de novo standard of 


review is appropriate.* Likewise, the necessity of including a lease property valuation in the salvage award is a question of law 


which should be approached from the de novo standard.” 


An in rem suit against a wrecked vessel does not terminate when the salvor is named salvor-in-possession but rather continues 


during the salvage operations until all the claims are resolved.° 
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The SABINE, 101 U.S. 384, 25 L. Ed. 982, 1879 WL 16728 (1879); R.M.S. Titanic, Inc. v. Haver, 171 F.3d 
943 (4th Cir. 1999); Treasure Salvors, Inc. v. Unidentified Wrecked & Abandoned Sailing Vessel, 640 F.2d 
560 (5th Cir. 1981); Blake Marine Group, LLC v. Frenkel & Company, 2020 WL 704103 (S.D. N.Y. 2020). 
As to proceedings in rem, generally, see Am. Jur. 2d, Actions § 29. 

As to proceedings in rem in admiralty, generally, see Am. Jur. 2d, Admiralty §§ 26 to 30. 

As to salvage liens, generally, see §§ 32, 33. 

As to persons liable, generally, see §§ 51, 52. 

A salvor may enforce its maritime lien on the salved property by pursuing an in rem action. Recovery Limited 
Partnership v. Wrecked and Abandoned Vessel, 204 F. Supp. 3d 864 (E.D. Va. 2016). 

While a salvor may enforce its claim for maritime salvage service, specifically a maritime lien, by filing an 
in personam action against the owner of a vessel, the salvor may also execute on the lien which attached to 
the ship and its cargo by filing an in rem action against the property at issue. Odyssey Marine Exploration, 
Inc. v. Shipwrecked and Abandoned SS Mantola, 333 F. Supp. 3d 292 (S.D. N.Y. 2018). 

The SABINE, 101 U.S. 384, 25 L. Ed. 982, 1879 WL 16728 (1879); Odyssey Marine Exploration, Inc. v. 
Shipwrecked and Abandoned SS Mantola, 333 F. Supp. 3d 292 (S.D. N.Y. 2018). 

A maritime or salvage lien enables salvor with a valid claim for maritime salvage to maintain a suit in 
rem against the ship, cargo, or both. Odyssey Marine Exploration, Inc. v. Shipwrecked and Abandoned SS 
Mantola, 333 F. Supp. 3d 292 (S.D. N.Y. 2018). 

R.M.S. Titanic, Inc. v. Haver, 171 F.3d 943 (4th Cir. 1999); The George Prescott, 10 F. Cas. 222, No. 5339 
(E.D. N.Y. 1865). 

San Francisco Bar Pilots v. Vessel Peacock, 733 F.2d 680 (9th Cir. 1984). 

As to judicial review of the amount of an award, generally, see § 80. 

San Francisco Bar Pilots v. Vessel Peacock, 733 F.2d 680 (9th Cir. 1984). 

R.M.S. Titanic, Inc. v. Wrecked and Abandoned Vessel, 9 F. Supp. 2d 624 (E.D. Va. 1998), affd in part, 
rev'd in part on other grounds and remanded, 171 F.3d 943 (Ath Cir. 1999). 
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Treatises and Practice Aids 


Wright and Miller et al., Federal Practice and Procedure, Civil §§ 3201 to 3269 (3d ed.) (Supplemental rules for certain 


admiralty and maritime claims) 





When a court sits as an admiralty court, it applies the general federal maritime law! which preempts state law which is in conflict 
with it.? A claim for salvage in an American court arises out of the law of nations (jus gentium) and does not depend on the 
local laws of particular countries.* Even state courts applying state statutes authorizing the payment of a reasonable salvage 


may look to federal maritime law for the elements or definition of salvage in interpreting state salvage laws.* 
Salvage claims, because they fall within the admiralty jurisdiction of the federal courts,” are governed by the Supplemental Rules 


for Certain Admiralty and Maritime Claims and the Federal Rules of Civil Procedure to the extent that they are inconsistent 


with the Supplemental Rules.° 
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I Westar Marine Services v. Heerema Marine Contractors, S.A., 621 F. Supp. 1135 (N.D. Cal. 1985). 
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As to law governing admiralty actions, generally, see Am. Jur. 2d, Admiralty §§ 85 to 94. 





2 Westar Marine Services v. Heerema Marine Contractors, S.A., 621 F. Supp. 1135 (N.D. Cal. 1985). 
3 Complaint of Ta Chi Nav. (Panama) Corp. S.A., 583 F. Supp. 1322 (S.D. N.Y. 1984). 
4 Vernooy v. State, 135 Misc. 2d 79, 514 N.Y.S.2d 615 (Ct. C1. 1987). 
3 $6. 
6 Fed. R. Civ. P. Supp. Admiralty Rule A(2), set out following Federal Rules of Civil Procedure. 
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Federal Procedure, L. Ed. 8 53:166 (Scope of jurisdiction—Suits in admiralty Act) 





Under federal law, the Secretary of any department of the United States government, or the board of trustees of a federally 


owned corporation, may arbitrate, compromise, or settle claims arising under certain provisions of the Suits in Admiralty Act. 
This includes recovery for salvage services by the vessel or crew of any merchant vessel owned or operated by the United States, 


or such a corporation, for salvage services rendered by the vessel and crew.” In addition, the Secretaries of the Air Force;? 


Army,“ and Navy? may settle or compromise claims by the United States for salvage services performed by their respective 
departments. The Secretary of the Navy may settle, or compromise, and receive payment of a claim by the United States for 
damage to property under the jurisdiction of the Department of the Navy or property for which the Department of Defense has 
assumed an obligation to respond for damage if the claim is of a kind that is within the admiralty jurisdiction of a district court 


of the United States or is for damage caused by a vessel or floating object. 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 
1 46 U.S.C.A. 8 30912. 
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2 46 U.S.C.A. § 30916. 

3 10 U.S.C.A. § 9804. 

4 10 U.S.C.A. § 7804. 

5 10 U.S.C.A. § 8703. 

6 10 U.S.C.A. § 8823(a). 
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Treatises and Practice Aids 


Federal Procedure, L. Ed. § 53:167 (Scope of jurisdiction—Public Vessels Act) 


Definition: 


"Settle" means to consider, ascertain, adjust, determine, and dispose of a claim, whether by full or partial allowance or by 
1 


disallowance. 





The Public Vessels Act? provides that a civil action in personam in admiralty may be brought against the United States, or a 
petition may implead the United States for compensation for salvage services, including contract salvage, rendered to a public 


vessel of the United States.? The Act permits recovery of personal and property damages "caused by a public vessel of the 
United States" and subjects the United States to the same liability imposed under admiralty law upon private parties in the same 


or similar circumstances.* The Act is to be read in accordance with the Suits in Admiralty Act? when not inconsistent? except 


WESTLAW 


§ 61. Salvage claims against the United States, 67B Am. Jur. 2d Salvage § 61 


that a judgment in a civil action under the Public Vessels Act may not include interest for the period before the judgment is 
issued unless the claim is based on a contract providing for interest.’ However, in cases covered by the Public Vessels Act, only 


the provisions of that Act are applied even if the Suits in Admiralty Act also applies.® 


Neither the Public Vessels Act nor the Suits in Admiralty Act create causes of action against the United States.” Rather, they 


act as a waiver of sovereign immunity of the United States in admiralty cases. 10 Whether alleged negligent conduct falls within 
the discretionary function exception to the Suits in Admiralty Act's waiver of sovereign immunity provision is a question of 
subject-matter jurisdiction, and, if the discretionary function exception applies, dismissal for lack of federal subject-matter 


jurisdiction is appropriate. ! However, vessels owned by, possessed by, or operated by or for the United States or a federally 


owned corporation are not subject to arrest or seizure by judicial process in the United States. 12 


A "public vessel" within the meaning of the Public Vessels Act is a vessel that is used as directed by the government exclusively 
for a public purpose. 13 A ship is a "public vessel," for purposes of the Act, when it is owned by the United States and is operated 
for the United States in support of Navy projects. 14 Government-owned vessels operated by private parties for public purposes 


are considered "public vessels" under the Act. P? 


Federal law also grants the Secretaries of the Air Force, !® Army, and Navy!® authority to settle or compromise admiralty 
claims against the United States for compensation for salvage services, including contract salvage, rendered to a vessel of, or 
in the service of, the respective department or to other property under that department's jurisdiction. 


The Secretary of Homeland Security!” also is empowered to consider, ascertain, adjust, determine, compromise, or settle 
admiralty claims against the United States for compensation for salvage services, including contract salvage, rendered to a 
vessel in the Coast Guard service or to other property under the jurisdiction of the Department in which the Coast Guard is 
operating." When any claims compromised by these secretaries 1s for more than a statutorily specified amount, the claims 


must be certified to Congress.” : 
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1 10 U.S.C.A. § 9801 (Air Force); 10 U.S.C.A. § 7801 (Army); 10 U.S.C.A. $ 8821(b) (Navy). 

2 46 U.S.C.A. $88 31101 to 31113. 

3 46 U.S.C.A. § 31102(a). 

4 Korpi v. U.S., 961 F. Supp. 1335 (N.D. Cal. 1997), judgment aff'd, 145 F.3d 1338 (9th Cir. 1998); Abogado 
v. International Marine Carriers, 890 F. Supp. 626 (S.D. Tex. 1995). 

$ 46 U.S.C.A. $8 30901 to 30918. 


6 46 U.S.C.A. § 31103. 
46 U.S.C.A. § 31107. 
As to interest on salvage awards, generally, see § 69. 

8 Marine Coatings of Alabama v. U.S., 71 F.3d 1558 (11th Cir. 1996). 
O'Connell v. Interocean Management Corp., 90 F.3d 82 (3d Cir. 1996); Good v. Ohio Edison Co., 149 F.3d 
413, 41 Fed. R. Serv. 3d 145, 1998 FED App. 0220P (6th Cir. 1998); Kasprik v. U.S., 87 F.3d 462 (11th Cir. 
1996); Southwest Marine, Inc. v. U.S., 926 F. Supp. 142 (N.D. Cal. 1995); Abogado v. International Marine 
Carriers, 890 F. Supp. 626 (S.D. Tex. 1995). 

10 O'Connell v. Interocean Management Corp., 90 F.3d 82 (3d Cir. 1996); Good v. Ohio Edison Co., 149 F.3d 
413, 41 Fed. R. Serv. 3d 145, 1998 FED App. 0220P (6th Cir. 1998); Tew v. U.S., 86 F.3d 1003 (10th Cir. 
1996); Kasprik v. U.S., 87 F.3d 462 (11th Cir. 1996); Southwest Marine, Inc. v. U.S., 926 F. Supp. 142 (N.D. 
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Cal. 1995); Abogado v. International Marine Carriers, 890 F. Supp. 626 (S.D. Tex. 1995); Gaussoin v. Port 
of Portland, 144 Or. App. 247, 927 P.2d 601 (1996). 

Good v. Ohio Edison Co., 149 F.3d 413, 41 Fed. R. Serv. 3d 145, 1998 FED App. 0220P (6th Cir. 1998). 
46 U.S.C.A. § 30908. 

Darga v. Columbia University, 198 A.D.2d 196, 604 N.Y.S.2d 561, 87 Ed. Law Rep. 577 (1st Dep't 1993). 
Smith v. MAR, Inc., 877 F. Supp. 62 (D.R.I. 1995). 

International Marine Carriers v. Oil Spill Liability Trust Fund, 903 F. Supp. 1097 (S.D. Tex. 1994); Gaussoin 
v. Port of Portland, 144 Or. App. 247, 927 P.2d 601 (1996). 

10 U.S.C.A. § 9802. 

10 U.S.C.A. § 7802. 

10 U.S.C.A. 8 8822; 32 C.F.R. § 752.5. 

14 U.S.C.A. 8 105 defines "Secretary" for purposes of Title 14 as the Secretary of the respective department 
in which the Coast Guard is operating, which currently is the Secretary of Homeland Security. 

14 U.S.C.A. 8 937(a)(2). 

10 U.S.C.A. § 9802(b) (Air Force); 10 U.S.C.A. 8 7802(b) (Army); 10 U.S.C.A. § 8822(b) (Navy); 14 
U.S.C.A. § 937(c) (Coast Guard). 
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Treatises and Practice Aids 


Federal Procedure, L. Ed. § 53:51 (Salvage and general average claims) 
Federal Procedure, L. Ed. § 53:696 (Jurisdiction) 





Salvage claims fall within the exclusive jurisdiction over admiralty and maritime claims granted by federal statute! to federal 
district courts.” Salvage also is considered to be a matter peculiarly within the jurisdiction of admiralty courts? because the 
jurisdiction of admiralty extends to all waters that are in fact navigable for the purposes of trade and commerce’ and because 


there is a peculiar system of awarding the compensation.” This jurisdiction extends to— 


— libels in rem against proceeds of salvaged property.° 


— libels in personam where the owner of the vessel or cargo has made himself or herself personally liable to pay for salvage 


services.’ 


— contracts relating to salvage service.® 


— disputes between would-be salvors who submit themselves to the court's in personam jurisdiction.” 
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— requests by current salvors for exclusive possession and salvage of certain property or wrecks. " 


— claims arising out of salvage operations at sea beyond the territorial limits of the United States. du 


— claims as to recoveries of salved property from state waters (although not to determinations of the state's ownership of any 


artifacts recovered in state waters). i 
— salvage claims for services rendered by one warship to another warship. i 


f . 14 
— liens for salvage services. 


Caution: 


Admiralty jurisdiction over aircrafts on water may not be finally established. 1° 





A salvor is able to bring a shipwreck found in international waters constructively within a court's territorial jurisdiction by 
having a portion of the shipwreck within the jurisdiction, 1 and this constructive in rem jurisdiction will continue as long as 


salvage operation continues. 17 So long as a court constructively possesses part of a scattered wreck, it may exercise constructive 
in rem jurisdiction over the entirety of that wreck just as the court would exercise constructive in rem jurisdiction over the 


entirety of an intact vessel.!? That is, once a salvor who discovers and brings up an artifact from an identifiable wreck site 
initiates suit by taking that object into federal court, the court acquires Jurisdiction not only to adjudicate the disposition of 


the article already within its territorial jurisdiction but also: ? (1) maritime jurisdiction (based on in personam principles) to 
adjudicate disputes between competing salvors, and (2) in rem jurisdiction to dispose of all articles thereafter brought up from 
that site. To obtain possession over the res, a district court sitting in admiralty may issue a warrant of arrest for a physical part 


of the shipwreck and, based on this arrest, exercise constructive jurisdiction over the entire shipwreck.?? However, service of 
a warrant of arrest outside the territorial limits of the district in which a court is sitting is insufficient for the commencement 


of a salvage action against a wreck or its contents.?! 


Claims arising out of salvage operations in international waters beyond the territorial limits of the United States are within the 
admiralty jurisdiction of the federal courts by virtue of the exception to the traditional res requirement, which allows the court 


to assert quasi in rem jurisdiction over a shipwreck upon which salvage operations are being performed.” 
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Unidentified, Wrecked and Abandoned Sailing Vessel, 34 F. Supp. 3d 595, 89 Fed. R. Serv. 3d 59 (E.D. Va. 
2014); Phillips v. Sea Tow/Sea Spill of Savannah, 276 Ga. 352, 578 S.E.2d 846 (2003). 

Platoro Ltd., Inc. v. Unidentified Remains of a Vessel, Her Cargo, Apparel, Tackle, and Furniture, in a Cause 
of Salvage, Civil and Maritime, 695 F.2d 893 (Sth Cir. 1983). 

Am. Jur. 2d, Admiralty §§ 47 to 52. 

The Jefferson, 215 U.S. 130, 30 S. Ct. 54, 54 L. Ed. 125 (1909); The Gulfport, 250 F. 577 (C.C.A. 5th Cir. 
1918). 

The SABINE, 101 U.S. 384, 25 L. Ed. 982, 1879 WL 16728 (1879). 

The SABINE, 101 U.S. 384, 25 L. Ed. 982, 1879 WL 16728 (1879). 

The SABINE, 101 U.S. 384, 25 L. Ed. 982, 1879 WL 16728 (1879). 

As to the contract jurisdiction of admiralty, generally, see Am. Jur. 2d, Admiralty $8 53 to 61. 

A federal district court has admiralty jurisdiction over a dispute between a marine salvage company and a 
boat owner regarding the contract price charged for the salvage services provided to free the boat after it ran 
aground in a lake. St. Clair Marine Salvage, Inc. v. Bulgarelli, 796 F.3d 569 (6th Cir. 2015). 

Hener v. U.S., 525 F. Supp. 350 (S.D. N.Y. 1981). 

Treasure Salvors, Inc. v. Unidentified Wrecked and Abandoned Sailing Vessel, 546 F. Supp. 919 (S.D. Fla. 
1981). 

MDM Salvage, Inc. v. Unidentified, Wrecked and Abandoned Sailing Vessel, 631 F. Supp. 308 (S.D. Fla. 
1986); Moyer v. Wrecked and Abandoned Vessel, known as Andrea Doria, 836 F. Supp. 1099 (D.N.J. 1993). 
MDM Salvage, Inc. v. Unidentified, Wrecked and Abandoned Sailing Vessel, 631 F. Supp. 308 (S.D. Fla. 
1986). 

Hamburg-American Line v. U.S., 168 F.2d 47 (C.C.A. Ist Cir. 1948). 

Northeast Research, LLC v. One Shipwrecked Vessel, 729 F.3d 197 (2d Cir. 2013) (referring to enforcement 
in rem); Treasure Salvors, Inc. v. Unidentified Wrecked & Abandoned Sailing Vessel, 640 F.2d 560 (5th 
Cir. 1981). 

Executive Jet Aviation, Inc. v. City of Cleveland, Ohio, 409 U.S. 249, 93 S. Ct. 493, 34 L. Ed. 2d 454 (1972). 
Anairplane which came down on navigable waters was considered a "derelict" within admiralty jurisdiction. 
Mark v. South Continental Ins. Agency, Inc., 1978 A.M.C. 519, 1976 WL 6455383 (D.P.R. 1976). 

R.M.S. Titanic, Inc. v. Haver, 171 F.3d 943 (4th Cir. 1999); Odyssey Marine Exploration, Inc. v. Unidentified 
Shipwrecked Vessel, 657 F.3d 1159 (11th Cir. 2011). 

R.M.S. Titanic, Inc. v. Haver, 171 F.3d 943 (4th Cir. 1999). 

Salvors, Inc. v. Unidentified Wrecked & Abandoned Vessel, 861 F.3d 1278, 98 Fed. R. Serv. 3d 299 (11th 
Cir. 2017). 

Cobb Coin Co., Inc. v. Unidentified, Wrecked and Abandoned Sailing Vessel, 549 F. Supp. 540 (S.D. Fla. 
1982). 

In re Grand Jury Proceedings, 802 F.3d 57 (1st Cir. 2015). 

In an "in rem admiralty action," the arrest of a shipwreck is the procedure by which a salvor establishes 
jurisdiction in federal court. Northeast Research, LLC v. One Shipwrecked Vessel, 729 F.3d 197 (2d Cir. 
2013). 

Indian River Recovery Co. v. The China, 645 F. Supp. 141 (D. Del. 1986). 

Marex Intern., Inc. v. Unidentified, Wrecked and Abandoned Vessel, 952 F. Supp. 825 (S.D. Ga. 1997); 
Moyer v. Wrecked and Abandoned Vessel, known as Andrea Doria, 836 F. Supp. 1099 (D.N.J. 1993). 
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Generally, a federal district court, not a state court, has jurisdiction to assign salvage rights in a sunken vessel. : However, salvage 
claims can be heard in state courts under some circumstances, such as where salvage is used as a defense or counterclaim in 


an action otherwise within the jurisdiction of the state court.” However, when this occurs, the state court cannot dilute claims 
fashioned by the federal power, which is dominant in the field, and so must look to federal maritime law as controlling in 


construing the defense or counterclaim.? Salvage claims also have been heard in state courts when based on an oral contract 
for salvage services although in such cases, the damages may be based on normal contract principles rather than on salvage 


principles“ or on state laws pertaining to the payment of salvage.” State statutes are not valid in an admiralty suit in federal court 


to the extent they work material prejudice to the characteristic features of the general maritime law? but even where a statute 
is found to be preempted, that does not necessarily mean that all rights are to be determined under the federal maritime law. 
The state statute could, for example, be enforceable for all actions before federal admiralty jurisdiction preempted it, leaving 


the federal court to consider only actions occurring after it obtained jurisdiction.’ 
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Sasser v. Lester, 153 Ga. App. 220, 264 S.E.2d 728 (1980). 

3 Sasser v. Lester, 153 Ga. App. 220, 264 S.E.2d 728 (1980). 
Thames Shipyard and Repair Co. v. Willametz, 37 Conn. Supp. 19, 428 A.2d 1143 (Super. Ct. 1978), 
judgment aff'd, 184 Conn. 213, 439 A.2d 948 (1981). 
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The 11th Amendment to the United States Constitution provides that the judicial power of the United States shall not be 
construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by citizens of another 


state, or by citizens or subjects of any foreign state.! This Amendment applies in admiralty and maritime jurisdiction” and 
bars federal jurisdiction of salvage claims that are directed at a state or commonwealth where there has been no consent to 


federal jurisdiction over the claim regardless of the actual merit of the state or commonwealth's position.? The Amendment also 
prevents federal jurisdiction over determinations of a state's interests in antiquities lodged within the state's territorial waters 


to which the state has asserted title, absent the state's consent." On the other hand, where a salvor claims an ownership interest 
in a shipwreck under the law of finds and also seeks to enforce a lien against the ship under the laws of maritime salvage, the 
action may be considered a genuine admiralty in rem action against the vessel, rather than a circuitous in personam action to 


obtain jurisdiction over the state for purposes of money damages, and not be barred by the 11th Amendment.’ 


The 11th Amendment does not necessarily bar an in rem admiralty action seeking salvage rights over a shipwreck pursuant to 


the Abandoned Shipwreck Act. 
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2 In re State of New York, 256 U.S. 490, 41 S. Ct. 588, 65 L. Ed. 1057 (1921); Zych v. Wrecked Vessel 


Believed to be the Lady Elgin, 960 F.2d 665 (7th Cir. 1992). 
As to the 11th Amendment's effect on federal court jurisdiction, generally, see Am. Jur. 2d, Federal Courts 
$8 909 to 928. 
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4 Maritime Underwater Surveys, Inc. v. Unidentified, Wrecked and Abandoned Sailing Vessel, 717 F.2d 6 
(1st Cir. 1983). 

5 Sindia Expedition, Inc. v. Wrecked and Abandoned Vessel, Known as The Sindia, 895 F.2d 116, 15 Fed. 
R. Serv. 3d 1236 (3d Cir. 1990). 

6 Fairport Intern. Exploration, Inc. v. Shipwrecked Vessel, Captain Lawrence, 177 F.3d 491, 1999 FED App. 


0171P (6th Cir. 1999). 
As to the application of the Abandoned Shipwreck Act, 43 U.S.C.A. §§ 2101 to 2106, generally, see § 54. 
As to the Abandoned Shipwreck Act, generally, see Am. Jur. 2d, Shipping § 740. 
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In a salvage suit, only the owner and crew of the rescuing vessel, not the salving vessel itself, may be parties to a suit to recover 
compensation. | Salvage suits usually are instituted by the master alone, on behalf of himself or herself and the owners and crew, 
or on behalf of the owners and crew or the owners alone, without making any claim in his or her own behalf? This practice 


has never led to any practical difficulty because the whole subject, in case of controversy, is within the control of the court. 
Although brought by the master, it is the master's authority to act on behalf of the crew—not the person of the master—that 
is crucial. Thus, when a master who brought a salvage suit on behalf of himself or herself and the members of the crew dies 
during the proceeding of the action, the claims do not abate with the master's death as implied authority to act on behalf of the 


crew passes to the next in command.^ It has been held, however, that the master, as such, cannot act for the cargo after it has 


been delivered to the consignees, where they reside in the locality. 


Admiralty courts also have long accepted the judicial economy in allowing owners of salving vessels to sue on behalf of the 


master and crew although judgments in such suits do not provide complete theoretical protection to the defendants. 


All cosalvors should be made parties to one libel." However, salvors are not deprived of a remedy because another set of salvors 
neglects or refuses to join in the suit.® The right to sue for salvage also is unaffected by the absence from the suit of the owner 


of the vessel or the master.” 


Some courts have determined that a state is not an indispensable party under the Federal Rules of Civil Procedure in cases 
involving title to abandoned shipwrecks, allowing separate court determinations of the rights of the would-be salvor versus the 


rest of the world (in federal court), and between the state and the salvor (in state court). 14 
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1 U. S., on Behalf of Lord Com'rs v. The James L. Richards, 179 F.2d 530 (1st Cir. 1950). 

2 The Blackwall, 77 U.S. 1, 19 L. Ed. 870, 1869 WL 11499 (1869). 

3 The Blackwall, 77 U.S. 1, 19 L. Ed. 870, 1869 WL 11499 (1869). 

4 Greene v. U.S., 104 F. Supp. 667 (S.D. N.Y. 1952). 

5 The Lucy Ann, 52 U.S. 522, 11 How. 522, 13 L. Ed. 796, 1850 WL 6802 (1850). 

6 Saint Paul Marine Transp. Corp. v. Cerro Sales Corp., 505 F.2d 1115 (9th Cir. 1974). 

7 The SABINE, 101 U.S. 384, 25 L. Ed. 982, 1879 WL 16728 (1879). 

8 The Blackwall, 77 U.S. 1, 19 L. Ed. 870, 1869 WL 11499 (1869). 

9 Sobonis v. Steam Tanker National Defender, 298 F. Supp. 631 (S.D. N.Y. 1969). 

10 Zych v. Wrecked Vessel Believed to be the Lady Elgin, 960 F.2d 665 (7th Cir. 1992). 
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A.L.R. Library 
Time limits for salvage suits under 46 U.S.C.A. sec. 730, 56 A.L.R. Fed. 542 


Treatises and Practice Aids 


Force and Norris, The Law of Seamen § 9:67 (5th ed.) (Statute of limitations) 





A suit for recovery of remuneration for giving aid or salvage services must be brought within two years after the date the aid 
or salvage services were given unless the court in which the action is brought is satisfied that during that two-year period there 
had not been any reasonable opportunity to seize the aided or salvaged vessel within the jurisdiction of the court or within the 


territorial waters of the country of the plaintiff's residence or principal place of business.' In computing the two-year period in 


which an action must be commenced, the first day is excluded.? This exclusion has been interpreted as applying to certain ships 
rather than to certain governments or public servants, and so—because the only ships involved in cases of marine salvage are 
the vessels salved, and suits in admiralty for salvage have never been brought by or ended in an award to the rescuing vessel 
itself as a juristic person—the exclusion bars the application of the act to government ships as objects of salvage, not as salvors, 
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and therefore the time period applies to the United States as a salvor.” A two-year statute of limitations“ may be applicable to 
suits for salvage brought by the United States and against the United States by virtue of the incorporation by reference of the 


Suits in Admiralty Act? in the Public Vessels Act. 


7 


The relevant federal tolling provisions’ control salvage claims, and state tolling statutes do not apply in such admiralty actions." 


This two-year period of limitation is not tolled if there is an opportunity of arresting the salved vessel in either the home waters 
ofthe salvor or in the jurisdiction of the court within two years after the services are rendered,” and even certain contingencies of 


war will not preclude a crew from having such a reasonable opportunity of arresting the allegedly salved vessel. "m However, the 
limitation may be tolled for reasons not specified in the statute where the reasons are not inconsistent with the legislative purpose 


behind the statute.!! The doctrine of laches, which is applicable in admiralty suits, has been applied to salvage agreement 


situations involving negligent salvage. 12 t will not, however, work to shorten the limitations period. Á 
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1 46 U.S.C.A. § 80107(c). 

2 The Leopard, 1 F. Supp. 219 (S.D. N.Y. 1932). 

3 U. S., on Behalf of Lord Com'rs v. The James L. Richards, 179 F.2d 530 (1st Cir. 1950); Basic Boats, Inc., 
for Use and Benefit of Lumbermens Mut. Cas. Co. v. U.S., 311 F. Supp. 596, 14 Fed. R. Serv. 2d 180 (E.D. 
Va. 1970). 

4 46 U.S.C.A. § 30905. 

2 46 U.S.C.A. $8 30901 to 30918. 
As to salvage claims made by the United States, generally, see § 60. 
As to claims for salvage made against the United States, generally, see § 61. 

6 46 U.S.C.A. § 31103. 

7 46 U.S.C.A. § 80107(c). 

8 People of the Living God v. Star Towing Co., 289 F. Supp. 635, 12 Fed. R. Serv. 2d 247 (E.D. La. 1968). 

9 U. S., on Behalf of Lord Com'rs v. The James L. Richards, 179 F.2d 530 (1st Cir. 1950). 

10 Bertel v. Panama Transport Co, 109 F. Supp. 795 (S.D. N.Y. 1952), decree aff'd by, 202 F.2d 247 (2d Cir. 
1953). 

11 Platoro Ltd., Inc. v. Unidentified Remains of a Vessel, 614 F.2d 1051, 56 A.L.R. Fed. 534 (5th Cir. 1980). 

I2 Puerto Rican-American Ins. Co. v. Benjamin Shipping Co. Ltd., 829 F.2d 281 (1st Cir. 1987). 

13 Saint Paul Marine Transp. Corp. v. Cerro Sales Corp., 332 F. Supp. 233 (D. Haw. 1971), judgment affd, 
505 F2d 1115 (9th Cir. 1974). 
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The burden of proof that a vessel or property is in peril is upon the one claiming a salvage award, | as is the burden of establishing 
the value of the cargo or the salved vessel.” The party asserting the defense of a salvage contract to a pure salvage claim bears 


the burden of demonstrating the existence of that contract.? 


Practice Tip: 


Salvage law presumes the property has an owner who has lost the property but wishes to retain title thereto." However, that 


presumption against abandonment did not apply to logs in waterways, where the owners knew where the logs were and made no 


effort to retrieve them.? 





Whether marine peril exists, for the purposes of establishing a claim for pure salvage, is generally a question of fact.Ó Similar 
authority holds that a marine peril determination in a salvage action is within the district court's sound discretion, subject to 


clearly erroneous review.’ The voluntariness of the salvage service rendered is also ordinarily an issue of fact," as are the 


questions of whether the service is one of towage or of salvage and when a towage operation becomes a salvage service.? 


WESTLAW 


§ 67. Burden; presumptions; issues of fact and law, 67B Am. Jur. 2d Salvage § 67 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 
1 


Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 

The plaintiff in an in rem action for salvage award has the burden to prove marine peril. JTR Enterprises, 
LLC v. An Unknown Quantity of Colombian Emeralds, Amethysts and Quartz Crystals, 922 F. Supp. 2d 
1326 (S.D. Fla. 2013). 

H.R.M., Inc. v. S/V Venture VII, 972 F. Supp. 92 (D.R.I. 1997). 

The salvor bears the burden of persuasion regarding salvage value. Sunglory Maritime, Ltd. v. PHI, Inc., 
212 F. Supp. 3d 618 (E.D. La. 2016). 

$18. 

Aqua Log, Inc. v. Lost and Abandoned Pre-Cut Logs and Rafts of Logs, 103 F. Supp. 3d 1369 (M.D. Ga. 
2015). 

Aqua Log, Inc. v. Lost and Abandoned Pre-Cut Logs and Rafts of Logs, 103 F. Supp. 3d 1369 (M.D. Ga. 
2015). 

Tug Blarney, LLC v. Ridge Contracting, Inc., 14 F. Supp. 3d 1255 (D. Alaska 2014); Sunglory Maritime, 
Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 

As to "pure" salvage, generally, see § 1. 

JSM Marine LLC v. Gaughf, 407 F. Supp. 3d 1358 (S.D. Ga. 2019). 

Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 

Waterman S.S. Corp. v. Shipowners & M. Towboat Co., 199 F.2d 600 (9th Cir. 1952). 
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Calculating Appropriate Recovery in Claim for Marine Salvage, 72 A.L.R. Fed. 2d 309 


Trial Strategy 
Proof of Liability in Collision of Ships at Sea, 135 Am. Jur. Proof of Facts 3d 411 
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Am. Jur. Legal Forms 2d § 228:3 (Form drafting guide—Checklist—Matters to be considered when drafting salvage 


agreement) 





Uniquely a part of maritime and admiralty law, an award of salvage 1s not merely one of quantum meruit for services rendered 
or as remuneration pro opera et labore.! Rather, salvage provides the successful salvor a bounty or reward given for perilous 
services.” The court's analysis of the appropriate amount of a salvage award is an equitable one;? and in setting a salvage award, 
a court of admiralty becomes a court of equity. Public policy has been said to be contravened by scanty awards to salvors.? 


This tradition of liberality of awards extends to professional salvors as well as to volunteers. 


Awarding title to the res as a reward in a salvage law claim generally would violate salvage law principles because salvage 
law assumes that title to the personalty remains 1n its owner’ and because salvaged items sued in rem usually are sold to 


satisfy a judgment stated as a set sum derived from an appropriate percentage of the monetary value of the goods.? However, 
when dealing with the salvage of wrecks of an ancient character where the proceeds of the salvor's find are items uniquely 
and intrinsically valuable beyond their monetary worth, an award of part of the salvaged artifacts may be considered more 


appropriate.” The decision whether to grant an in specie award lies solely within the district court's discretion. 10 Th order to 
approximate the incentive that the salvee himself or herself would offer, the law of salvage generally must grant its highest 


awards where the property has the highest value, assuming the other factors remain constant. » 
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1 52. 

2 § 2. 

3 Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 


The maritime code in respect to the allowance of compensation for salvage services is based upon 
principles of universal equity and integrity. Northeast Research, LLC v. One Shipwrecked Vessel, her Tackle, 
Equipment, Appurtenances, Cargo, 790 F. Supp. 2d 56 (W.D. N.Y. 2011), judgment aff'd, 729 F.3d 197 (2d 
Cir. 2013). 
A salvor is entitled to an equitable award equal to a portion of the value of the salvaged property. Farnsworth 
v. Towboat Nantucket Sound, Inc., 790 F.3d 90 (1st Cir. 2015). 

4 Faneuil Advisors, Inc. v. O/S Sea Hawk, 50 F.3d 88 (1st Cir. 1995); Columbus-America Discovery Group v. 
Atlantic Mut. Ins. Co., 974 F.2d 450, 24 Fed. R. Serv. 3d 14 (4th Cir. 1992); Recovery Limited Partnership 
v. Wrecked and Abandoned Vessel, 204 F. Supp. 3d 864 (E.D. Va. 2016). 

5 Nolan v. A. H. Basse Rederiaktieselskab, 267 F.2d 584 (3d Cir. 1959). 
As to the public policies behind salvage awards, generally, see § 2. 
Nicholas E. Vernicos Shipping Co. v. U.S., 349 F.2d 465 (2d Cir. 1965). 


T Chance v. Certain Artifacts Found and Salvaged from The Nashville, 606 F. Supp. 801 (S.D. Ga. 1984), 
judgment aff'd, 775 F.2d 302 (11th Cir. 1985). 

8 Cobb Coin Co., Inc. v. Unidentified, Wrecked and Abandoned Sailing Vessel, 549 F. Supp. 540 (S.D. Fla. 
1982). 

9 Columbus-America Discovery Group v. Atlantic Mut. Ins. Co., 974 F.2d 450, 24 Fed. R. Serv. 3d 14 (4th 


Cir. 1992); Cobb Coin Co., Inc. v. Unidentified, Wrecked and Abandoned Sailing Vessel, 549 F. Supp. 540 
(S.D. Fla. 1982). 

Under admiralty law, an in specie salvage award may be granted if the court finds that the proceeds of 
any sale would clearly be inadequate to pay the salvor its full reward, or the salvaged items are uniquely 
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Abandoned Vessel, 204 F. Supp. 3d 864 (E.D. Va. 2016). 


10 R.M.S. Titanic, Inc. v. Wrecked and Abandoned Vessel, Its Engines, Tackle, Apparel, Appurtenances, Cargo, 
Etc., 804 F. Supp. 2d 508 (E.D. Va. 2011). 
11 Margate Shipping Co. v. M/V JA Orgeron, 143 F.3d 976 (5th Cir. 1998). 
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Award of prejudgment interest in admiralty suits, 34 A.L.R. Fed. 126 
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Federal Procedure, L. Ed. § 53:135 (Admiralty practice—Trial—Costs and fees generally) 





The award of attorney's fees in admiralty actions is discretionary! and specifically is permitted in salvage cases.” 


As a general rule, prejudgment interest is allowed in admiralty cases from the date of loss because it is not a penalty, but 
compensation for the use of funds wrongfully withheld, and may be denied only where peculiar circumstances make granting it 


inequitable.” In some admiralty cases involving claims for salvage compensation, interest has been allowed on the award from 


the time of the commencement of suit. 
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II, 302 F. Supp. 675 (E.D. N.Y. 1969). 
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The amount of a salvage award is largely a matter of fact and discretion, ! which cannot be reduced to precise rules? or a precise 
formula,’ but is determined on a fact specific basis, upon a consideration of all the facts and circumstances of each case.? What 
the courts strive to do is to make the compensation fair and reasonable, but not extravagantly excessive, and to not award so 


little as to discourage salvage aid nor so much as to encourage unnecessary or exaggerated service.’ An award for salvage does 
more than compensate the salvor for the cost of its services, but includes a bounty that rewards for perilous services voluntarily 


; ; ; ; : 8 
rendered and serves as an inducement to mariners to embark in such dangerous enterprises to save life and property. 


Observation: 


The court's analysis of the appropriate amount of a salvage award should avoid rigid yardsticks, over-reliance on precedent, which 


is rarely if ever on all-fours with the facts of a particular case, or rote application of rule-of-thumb percentages of the value of 


salved property.” Thus, fixed percentages of value and comparisons to percentages from previous awards play no role in the salvage 


award.! However, some care should be taken to stay within the bounds of historical practice. ! 





The argument that unsuccessful efforts contained within the context of an overall successful salvage operation may not be 
considered when figuring the size of a salvage award has been rejected. 12 In any case, the amount recovered should not exceed 


the benefits to the owner of the salved property, P? nor the value of the salved property. '4 Under the rather unusual circumstance 


of the salvage of ancient wrecks, the salvage awarded should differ from traditional awards, and should be given in specie 


because the property saved is uniquely and intrinsically valuable beyond any monetary value. 1p 
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F. Supp. 3d 618 (E.D. La. 2016). 

As to the factors a court considers in making a salvage award, generally, see $8 72 to 80. 

The Niels Nielsen, 277 F. 164 (C.C.A. 2d Cir. 1921). 

The No. 92, 252 F. 117 (C.C.A. 2d Cir. 1918). 
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Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 

Jones v. Sea Tow Services Freeport NY Inc., 30 F.3d 360 (2d Cir. 1994); Girard v. M/Y Quality Time, 596 
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Sunglory Maritime, Ltd. v. PHI, Inc., 212 F. Supp. 3d 618 (E.D. La. 2016). 

St. Paul Marine Transp. Corp. v. Cerro Sales Corp., 313 F. Supp. 377 (D. Haw. 1970). 

The Alabama, 280 F. 738 (S.D. Tex. 1922), modified on other grounds, 288 F. 170 (C.C.A. 5th Cir. 1923). 

The SABINE, 101 U.S. 384, 25 L. Ed. 982, 1879 WL 16728 (1879); Hendricks v. Tug Gordon Gill, 737 F. 
Supp. 1099 (D. Alaska 1989); The Spanish Bark, 11 F. Cas. 830, No. 6218a (S.D. Fla. 1880). 
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The salvage awarded is apportioned among the owners of the salving vessel, the master, and the crew, with the owners of the 


ship recovering a substantial portion in order to encourage them to permit their master to render such services. All who render 
service in a salvage operation may share in an award, including nonboarding crewmembers, as every crewmember's duties on 


the salving ship are viewed as contributing to the salvage effort. 


Although there is no fixed rule with respect to the apportionment of a salvage reward between the owners of the salving vessel 
and its officers and crew, and the distribution rests in the discretion of the court, an owner's share logically should depend to 


some extent on the degree of risk to which his or her property has been subjected. Owners sometimes are allowed an extra 
amount where the salvage service was of a character to expose the ship to peculiar danger, especially if it was of large size 


and great value.” 


In most cases, the crew's share is divided among them according to their relative wages or ranks.° The award to the crew may 
be in a lump-sum amount,’ or expressed in a fraction,® or as the balance remaining after other awards have been granted and 


expenses deducted.” Occasionally, the court will grant a definite sum for each member of the crew.!? For acts of gallantry or 
for extraordinary services rendered in the course of the salvage operation, extra shares in the award or a separate bounty is 


given to those members of the crew.!! 


Apportionment among cosalvors is based on relative participation and the risk of each of the salvors'? and sometimes, on 


apportionment agreements among claiming salvors. P Tt is well recognized in American law that where a number of groups 
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combine their efforts to salve property, the court must determine the value of each individual contribution to the overall effort, di 


with the total award determined by taking into consideration the contributions of both suing and nonsuing cosalvors.'? The 


liability of nonsettling defendants in a contract salvage case 1s reduced pro tanto by the amount of settlement obtained from 


coobligors. 16 The fact that certain salvors either cannot or do not claim salvage inures to the benefit of the owners of the salved 


property and does not increase the fair proportion of the claiming salvors.! Further, the fact that the owner waives the right to 


claim salvage does not benefit the crew, |® although where the owner is barred from recovering any salvage award because of 


misconduct, and so cannot recover a share, the remaining share of the salvage award is payable to the captain and crew. 


19 
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A.L.R. Library 


Calculating Appropriate Recovery in Claim for Marine Salvage, 72 A.L.R. Fed. 2d 309 


Treatises and Practice Aids 


Force and Norris, The Law of Seamen § 9:50 (5th ed.) (Award—Elements considered in determining amount) 





As an equitable method of reaching a just salvage award,! courts considering or determining the amount of a salvage award 


often look at all the factors listed by the Supreme Court in the Blackwall case," which include— 


— the time and labor expended by the salvors in rendering the salvage services.” 


— the promptness, skill, and energy displayed by the salvors in rendering service and saving the property. 
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— the value of the property employed by the salvors in rendering the service.? 


— the danger to which salving vessels and equipment were exposed and the risk incurred by the salvors in securing the property 


from impending peril. 
— the value of the property saved." 


— the degree of danger from which the lives and property are rescued.? 
Also considered may be the degree to which the salvors have worked to protect the historical and archaeological value of the 


wreck and the items salved.? In cases where the vessel has historic significance, the interests of the public must be considered 


in any determination of salvage rights. " 


A court is bound to apply all of the factors in determining the amount of a salvage award. ! Still, there is no precise formula 
for calculating salvage awards, and the amount of a salvage award is a matter of judicial discretion and depends upon the 


circumstances of each case. '? That Is, these factors guide a trial court in fulfilling the public policy behind salvage awards and 


encouraging seamen to render prompt service during maritime emergencies although the actual award depends on fact specific 


applications. d 


There have been some attempts to determine priority among these factors. For example, there have been rankings made of all 


six Blackwall factors in terms of importance, ^ while others have focused on the importance of particular factors. is 


Where the operation is characterized by great risks of injury to the salvors or the salving vessel, and a successful deliverance of 
valuable property in danger of destruction, by the skill and energy of the rescuers, it is termed descriptively as a "high order" 


of salvage and a large and liberal reward is given. 16 A salvage service which hardly exceeds ordinary towage often is called a 


"low" or "moderate order" of salvage!’ and is rewarded on a considerably reduced scale. 18 Tt also has been said that where all 
the Blackwall factors concur, a liberal reward ought to be given, but where none or scarcely any take place, the compensation 


usually is little more than remuneration for work and labor. x 
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Force and Norris, The Law of Seamen § 9:52 (5th ed.) (Award—Labor expended by salvors) 
Force and Norris, The Law of Seamen § 9:62 (5th ed.) (Salvage and the environment—Salvor's expenses) 





Expenses of the salvor may be included in the award or added to the award, as matters of discretion depending upon the 
circumstances of each case. ! Expenses such as fuel expended, subsistence and supplies given to the salved vessel, and survey fees 
—often termed out-of-pocket expenses—are compensable,” as are damages sustained to the salving vessel directly occasioned 


by the salvage services without any fault on the part of its officers or crew.? However, unless the damage to the salving vessel 
was the proximate result of the salvage service, it will be regarded as too remote to be considered as an element in making a 


salvage award.“ Moreover, damages due to the pursuit of measures by the salving vessel which were so unskillful as to make 


it evident that ordinary skill and ability in handling the vessel were lacking also are not compensable.’ 
Although salvors have been required to take the risk of events occurring subsequent to the service,” where fishing vessels have 


engaged in salvage operations, a more liberal rule prevails, providing for compensation for loss of earnings and profits due 


to missing a fishing season or run,’ and even for the loss of fishing pots lost in an earthquake that followed the rendering of 
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the salvage services where the pots likely would have been picked up before the earthquake had the fishing vessel not been 
diverted from fishing by the need to salvage.® 


While the labor expended is an element recognized in arriving at the award,’ unless it is marked by unusual skill and danger, a 


it forms the lowest element to be considered in the calculation of salvage remuneration, and it is considered along with such 
factors as state of the weather, winds, sea, |! and type of coastline. '? However, the fact that salved cargo was conveniently 


stowed and easily removed does not mean that the award will be lessened because of the resultant diminished labor, and the 


shortness of the time occupied in rescuing a ship from danger does not necessarily lessen the merit of the service. 14 
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The promptness, skill, and energy displayed by the salvor affect the amounts awarded to salvors.! 


Actions of a salvor that are prompt, especially in situations where the marine peril requires prompt action in order for the salvage 


to be successful, are looked on positively by the courts.” 


Extraordinary skill and careful preparation may cause the court to enhance an award," and the character of a salvor as a 
professional may entitle a salvor to a more liberal award than a chance salvor due to the professional salvor's skills and need to 


maintain expensive equipment.^ Careful preservation of archaeologically significant information, even when made a required 
element of a salvage recovery, may work to enhance a salvage award.? However, the fact that salvage, although successful, was 


unskillfully done may be considered as well. 


The degree of energy or zeal displayed by a salvor also may affect salvage award determinations, with courts favorably viewing 


salving efforts that are vigorous and energetic in their salvage efforts." 


Even if the salvage service results in success, damages inflicted upon the salved property through negligence of a salvor may 


work to diminish or deny a salvage award," or even make a salvor liable for damages.? 
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1892); The Boyne, 98 F. 444 (E.D. Va. 1899). 

B.V. Bureau Wijsmuller v. U.S., 702 F.2d 333 (2d Cir. 1983); The Kia Ora, 252 F. 507 (C.C.A. 4th Cir. 
1918); Rauch v. Gulf Refining Co., 129 F. Supp. 843 (E.D. La. 1955); H.R.M., Inc. v. S/V Venture VII, 972 
F. Supp. 92 (D.R.I. 1997). 

B.V. Bureau Wijsmuller v. U.S., 702 F.2d 333 (2d Cir. 1983); Cuttyhunk Boat Lines, Inc. v. The Mary J. 
Hayes, 111 F. Supp. 349 (D. Mass. 1953). 

As to the entitlement of a professional salvor to a salvage award, generally, see § 39. 

Cobb Coin Co., Inc. v. Unidentified, Wrecked and Abandoned Sailing Vessel, 549 F. Supp. 540 (S.D. Fla. 
1982). 

Beach Salvage Corp. of Fla. v. The Cap't. Tom, 201 F. Supp. 479 (S.D. Fla. 1961); The Minnie E. Kelton, 
181 F. 237 (D. Or. 1910). 

The Blackwall, 77 U.S. 1, 19 L. Ed. 870, 1869 WL 11499 (1869); The Niels Nielsen, 277 F. 164 (C.C.A. 2d 
Cir. 1921); Beach Salvage Corp. of Fla. v. The Cap't. Tom, 201 F. Supp. 479 (S.D. Fla. 1961). 
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West's Key Number Digest, Salvage(jzz26 


Treatises and Practice Aids 


Force and Norris, The Law of Seamen § 9:54 (5th ed.) (Award— Value of and danger to salving property) 





The value of the salvor's property used in the salvage operation is considered in determining the amount of a salvage award, 
so that the value of sophisticated magnetometers, remote sensing devices, and scan sonar equipment used in salvaging ancient 


shipwrecks has been taken into account, as has whether the salving equipment used was specially designed, innovative, or 


standard fare.? 


A salvor's cargo is not included in the salving ship's value because federal statutory law limits the liability of a vessel carrying 


merchandise and its owners, agents, or charterers from damage or loss from the saving or attempting to save life or property 


at sea. 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 


WESTLAW 


§ 75. Value of property used in salvage operation, 67B Am. Jur. 2d Salvage § 75 


The Blackwall, 77 U.S. 1, 19 L. Ed. 870, 1869 WL 11499 (1869); Jones v. Sea Tow Services Freeport NY 
Inc., 30 F.3d 360 (2d Cir. 1994); Margate Shipping Co. v. M/V JA Orgeron, 143 F.3d 976 (5th Cir. 1998); 
Girard v. The M/Y Quality Time, 4 F. Supp. 3d 1352 (S.D. Fla. 2014), aff'd in part, remanded in part on 
other grounds, 596 Fed. Appx. 846 (11th Cir. 2015); JSM Marine LLC v. Gaughf, 407 F. Supp. 3d 1358 
(S.D. Ga. 2019); Farnsworth v. Towboat Nantucket Sound, Inc., 36 F. Supp. 3d 247 (D. Mass. 2014), aff'd, 
790 F.3d 90 (1st Cir. 2015); Recovery Limited Partnership v. Wrecked and Abandoned Vessel, 204 F. Supp. 
3d 864 (E.D. Va. 2016). 

Cobb Coin Co., Inc. v. Unidentified, Wrecked and Abandoned Sailing Vessel, 549 F. Supp. 540 (S.D. Fla. 
1982). 

H.R.M., Inc. v. S/V Venture VII, 972 F. Supp. 92 (D.R.I. 1997). 

As to extra compensation given for the upkeep needed by professional salvors, generally, see § 39. 

46 U.S.C.A. § 30706(b)(8). 
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Force and Norris, The Law of Seamen § 9:55 (5th ed.) (Award—Risk incurred by salvors) 





A salving vessel often is exposed to imminent peril and the risk of loss or damage in heavy weather, and the risk to which a 


valuable ship or cargo is exposed in performing salvage acts is a proper element for consideration in making a salvage award.! 
A salvage service in which the degree of risk or danger to the salvors personally, or to the salving property, is relatively large 


will tend to enhance the award," and the fact that there was loss of life among the salvors—even 1f such persons were negligent 


—may be considered with relation to the risk incurred by the cosalvors in the course of their salvage service." On the other 
hand, the absence of risk or danger either personally to the salvors or to the salving property will be taken into account, with 


the likelihood that the amount of the award will be comparatively lower. 


The risk to which salvors are exposed should be examined in view of the hazards which typically are faced by those who go 


to sea, and it is risk out of the ordinary for those of that calling which is recognized and liberally awarded in salvage cases.? 
Nevertheless, high winds, rough seas, freezing temperatures, and the presence of ice on the decks and riggings of the vessels 


involved all can be properly considered in making the award.° Further, when the salvage is performed in a place with very 
challenging weather conditions, note has been taken of the fact that only the aggressive and risky method used by the salvor 
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successfully would have salvaged a distressed vessel,’ although a beneficial change in the forces of nature—such as when winds 
diminish or change direction, or the tide changes its condition—in a manner that lessens the difficulty of a salvage operation is 


not a ground for decreasing compensation on the theory that the salvage efforts were aided by the elements." The presence of 
impending obstacles such as bridges can be considered, but it is the danger to the vessel from the obstacle, and not the danger to 


the obstacle from the vessel, that is relevant in making this assessment.? The risk of environmental liability can be considered 


for purposes of determining the amount of a salvage award. n 
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Jones v. Sea Tow Services Freeport NY Inc., 30 F.3d 360 (2d Cir. 1994); Margate Shipping Co. v. M/V 
JA Orgeron, 143 F.3d 976 (5th Cir. 1998); Girard v. The M/Y Quality Time, 4 F. Supp. 3d 1352 (S.D. Fla. 
2014), aff'd in part, remanded in part on other grounds, 596 Fed. Appx. 846 (11th Cir. 2015); JSM Marine 
LLC v. Gaughf, 407 F. Supp. 3d 1358 (S.D. Ga. 2019); Farnsworth v. Towboat Nantucket Sound, Inc., 36 
F. Supp. 3d 247 (D. Mass. 2014), aff d, 790 F.3d 90 (1st Cir. 2015); Complaint of American River Transp. 
Co., 909 F. Supp. 685 (E.D. Mo. 1995); Recovery Limited Partnership v. Wrecked and Abandoned Vessel, 
204 F. Supp. 3d 864 (E.D. Va. 2016). 

The Western Pride, 274 F. 920 (C.C.A. 2d Cir. 1921); The Tordenskjold, 255 F. 672 (C.C.A. 5th Cir. 1919); 
Tampa Tugs & Towing, Inc. v. M/V Sandanger, 242 F. Supp. 576 (S.D. Cal. 1965); The F.Q. Barstow, 257 
F. 793 (D. Md. 1919); The Fannie Brown, 30 F. 215 (E.D. Va. 1887). 

The Elkridge, 24 F.2d 147 (S.D. N.Y. 1927), modified on other grounds, 30 F.2d 618 (C.C.A. 2d Cir. 1929). 
Oelwerke Teutonia v. Erlanger & Galinger, 248 U.S. 521, 39 S. Ct. 180, 63 L. Ed. 399 (1919); The 
Connemara, 108 U.S. 352, 2 S. Ct. 754, 27 L. Ed. 751 (1883); The High Cliff, 271 F. 202 (C.C.A. 2d Cir. 
1921). 

Reynolds Leasing Corp. v. Tug Patrice McAllister, 572 F. Supp. 1131 (S.D. N.Y. 1983). 

The George Hawley, 242 F. 473 (C.C.A. 5th Cir. 1917). 

Hendricks v. Tug Gordon Gill, 737 F. Supp. 1099 (D. Alaska 1989). 

The Edith L. Allen, 122 F. 729 (S.D. N.Y. 1903), rev'd on other grounds, 129 F. 209 (C.C.A. 2d Cir. 1904). 
Westar Marine Services v. Heerema Marine Contractors, S.A., 621 F. Supp. 1135 (N.D. Cal. 1985). 
Margate Shipping Co. v. M/V JA Orgeron, 143 F.3d 976 (5th Cir. 1998). 
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West's Key Number Digest, Salvageizx26, 35 


Treatises and Practice Aids 


Force and Norris, The Law of Seamen § 9:53 (5th ed.) (Award— Value of salved property) 





The value of the salved property is an important factor in determining a salvage award.! The value of the salved ship, as well as 
its freight and cargo, must be taken into account.” The purpose of establishing the value of salved property is to ascertain what 
benefit the salvage service conferred on the salve.? What the court wishes to know, in the end, is what the salvee was saved 


from so that the court may establish what the salvee reasonably would have paid for the benefit of the saving. The valuation 
considered is that of the salvaged property at the time the salvage services were performed, an amount usually arrived at by 


determining the sound condition valuation of the salved vessel and deducting damages attributable to the disaster.? Some courts 
look to the postcasualty value of the property saved. The value of a vessel also may be calculated by taking its value in a more 


effective market than the remote place where it was and subtracting the costs of towing and repairs,’ and where a property 
has no demonstrated market value, the court must look to alternative property valuation methods, each with its own particular 


limitations." Ordinarily, a cargo's value is simply its market value.? The amount of insurance may be considered in valuing the 


salved property! although there is authority that it cannot be considered conclusive as against a positive valuation. !! 
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Practice Tip: 


The burden of establishing the value of the cargo or the salved vessel is on those seeking a salvage award.!” A salvor is entitled to 


present an expert witness at trial regarding the postsalvage value in its action to recover a salvage award from the salvaged vessel's 


owner. "° Indeed, a salvor may be entitled to present an expert despite the salvor's untimely witness disclosure. 
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Margate Shipping Co. v. M/V JA Orgeron, 143 F.3d 976 (5th Cir. 1998). 

The Lamington, 86 F. 675 (C.C.A. 2d Cir. 1898). 

Ocean Services Towing and Salvage, Inc. v. Brown, 810 F. Supp. 1258 (S.D. Fla. 1993). 

Hendricks v. Tug Gordon Gill, 737 F. Supp. 1099 (D. Alaska 1989). 

Margate Shipping Co. v. M/V JA Orgeron, 143 F.3d 976 (5th Cir. 1998) (holding that the replacement cost 
of an external fuel tank of a NASA shuttle craft was a proper valuation tool, since there was no fair market 
value for the property); San Francisco Bar Pilots v. Vessel Peacock, 733 F.2d 680 (9th Cir. 1984) (holding 
that use of net book value is a permissible method of valuation where there is no established market value 
for a property). 

Nolan v. A. H. Basse Rederiaktieselskab, 267 F.2d 584 (3d Cir. 1959); San Francisco Bar Pilots v. Vessel 
Peacock, 733 F.2d 680 (9th Cir. 1984); Ocean Services Towing and Salvage, Inc. v. Brown, 810 F. Supp. 
1258 (S.D. Fla. 1993). 

The Elfrida, 172 U.S. 186, 19 S. Ct. 146, 43 L. Ed. 413 (1898); Compagnie Commerciale de Transport a 
Vapeur Francaise v. Charente Steamship Co., 60 F. 921 (C.C.A. 5th Cir. 1893); The Shreveport, 42 F.2d 
524 (E.D. S.C. 1930). 

Compagnie Commerciale de Transport a Vapeur Francaise v. Charente Steamship Co., 60 F. 921 (C.C.A. 
5th Cir. 1893). 
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Esoteric, LLC v. One (1) 2000 Eighty-Five Foot Azimut Motor Yacht Named M/V STAR ONE, 478 Fed. 
Appx. 639 (11th Cir. 2012). 
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Appx. 639 (11th Cir. 2012). 


§ 77. Value of property salved, 67B Am. Jur. 2d Salvage § 77 





End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3 


§ 78. Danger to salved lives and property, 67B Am. Jur. 2d Salvage § 78 


67B Am. Jur. 2d Salvage § 78 
American Jurisprudence, Second Edition May 2021 Update 


Salvage 
Jeffrey J. Shampo, J.D. 


IX. Actions 
B. Award 


2. Particular Factors 


§ 78. Danger to salved lives and property 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Salvage(jzz26 


Treatises and Practice Aids 


Force and Norris, The Law of Seamen § 9:56 (5th ed.) (Award— Degree of danger from which property rescued) 





The degree of danger to which the salved property was exposed is an important factor in determining the salvage award, and 
the amount of the salvage compensation is largely affected by it.! Such facts as the condition of wind and sea? and the presence 
or absence of other assistance? materially affect the degree of danger. For example, where there is a possibility of complete loss 


of the property but for the successful rescue by the salvors, this fact looms large in the consideration of the award.’ The sinking 
of property sharply increases the degree of danger to its continued existence and utility as property because it is far less certain 


of being recovered once it has sunk.? In addition, consideration may be given to whether the distressed vessel is in a position, 


by its location and the season of the year, where storms might arise and inflict greater damage to ii? 


In making a determination as to the degree of danger, it is the danger existing at the time that the salvage service 1s rendered, 
and not the speculative destructiveness if aid had been withheld, that is important, although danger from unidentified perils 


. . 8 
sometimes has been considered. 
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35 F.2d 52 (E.D. N.Y. 1929). 

The Kia Ora, 252 F. 507 (C.C.A. 4th Cir. 1918). 
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5th Cir. 1927). 
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As to the rule that a court's determination of whether a vessel was in marine peril when assistance was 
rendered must be made in light of the circumstances as they appeared at the time of the salvage and not 
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U.S. v. Barge CBC 603, 233 F. Supp. 85 (E.D. La. 1964). 


O 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 79. Salving vessel making salvage necessary and other..., 67B Am. Jur. 2d... 


67B Am. Jur. 2d Salvage 8 79 
American Jurisprudence, Second Edition May 2021 Update 


Salvage 
Jeffrey J. Shampo, J.D. 


IX. Actions 
B. Award 


2. Particular Factors 


8 79. Salving vessel making salvage necessary and other salvor misconduct 


Topic Summary Correlation Table References 


West's Key Number Digest 
West's Key Number Digest, Salvage(jzz26 


Treatises and Practice Aids 


Force and Norris, The Law of Seamen § 9:58 (5th ed.) (Salvage and the environment—Effect of salvor's misconduct) 





The amount of the award in a salvage case is influenced largely by the presence or absence of good faith by those who claim 
it! A salvage award also may be reduced because of a salvor's gross negligence? or when the misconduct is less severe than 


that which would justify forfeiture of the award.? 
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As to the effect of a salvor's negligence on entitlement to an award, generally, including the forfeiture of 
a salvage award, see $ 24. 

3 Higgins, Inc. v. The Tri-State, 99 F. Supp. 694 (S.D. Fla. 1951); The John Shaw, 5 F. Cas. 1193, No. 2949 
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Treatises and Practice Aids 


Force and Norris, The Law of Seamen § 9:61 (5th ed.) (Appeals as to amount of salvage award) 





The "clearly erroneous" standard applies when the federal appellate courts review a salvage award.! Thus, an appellate court 
reviewing the amount of a salvage award is reluctant to make any alteration in such an exercise of discretion by a lower court, 
and so will not interfere with it unless the judgment has proceeded upon an erroneous principle or a misapprehension of the 


facts, or is grossly or manifestly excessive or inadequate.” Awards found clearly inadequate have been increased by appellate 
courts," and awards found unreasonably excessive or in violation of just principles have been reduced," although a salvage 


award ordinarily will not be diminished unless it can be said to be excessive as a matter of law.? 


Unless there has been some violation of principle or clear mistake, appeals to the United States Supreme Court concerning the 


amount of the allowance are not encouraged.° 
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59 860 
60 861 
61 862 
62 863 
63 864 
64 865 
65 866 
66 868 
67 869 
68 870 
69 871 
70 872 
71 §73 
70 874 
73 §75 
74 §76 
75 §67 
75 §77 
76 878 
7] 879 
78 880 
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